Shaheed Bhutto Foundation
The Shaheed Bhutto Foundation, registered in 2006, is a nonprofit, apolitical, and nongovernmental
welfare organization. Shaheed Mohtarma Benazir Bhutto, its Founding Patron, approved its establishment in Dubai on
December 3, 2005 with the inclusion of a democracy institute in its charter. The Institute was dedicated to her and
named the Benazir Democracy Institute (BDI).

Vision: The Foundation envisages having a prosperous Pakistan where justice prevails and citizens are valued
irrespective of their race, religion, political opinion, or gender.
Mission and Objectives:

The Foundation strives to provide social service access to enhance the
ability of people through personal behavior to attain optimal "human capital and development"
outcomes by utilization of quality social services which are made available on the basis of need and
equity within the consolidated means of civil society, governments at various tiers, communities, and
partners in development.
One of the main objectives of the Foundation is to facilitate the institutionalization of democratic norms
at various levels of the society and struggles for strengthening of democracy and democratic institutions
in Pakistan. The Foundation routinely organizes seminars, workshops, free medical camps, national
dialogues, and advocacy events to sensitize the civil society towards the need to safeguard human rights
and other interests of the masses.

Main Areas of Work: The Foundation has eight main components and since its inception, it has
endeavored to serve the people of Pakistan in these areas:
1. Benazir Democracy Institute;
2. Peoples Health Program;
3. Peoples Education Program;
4. Peoples Legal Aid Program;
5. Peoples Women Empowerment Program;
6. Peoples Micro credit Program;
7. Peoples FATA Development Program; and
8. Peoples Disaster Management Program.

For more information
http://www.sbf.org.pk
info@sbf.org.pk
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Executive Summary
After the restoration of democracy in 2008, the Shaheed Bhutto Foundation (SBF) activated its channels in the tribal
areas to help formulate consensus suggestions for mainstreaming FATA. Since then, the project engaged hundreds of
tribal people in an interactive discussion to formulate proposals and recommendations on political and judicial reforms
in the tribal areas. The varied and diverse suggestions were further scrutinized with the help of technical experts and
shared with political stakeholders for building a broad-based consensus. These recommendations were then
presented to the President, Islamic Republic of Pakistan, who is constitutionally empowered to deal with the FederallyAdministered Tribal Areas (FATA.)
Any political reformation, in order to be enduring, must be backed by consensus of the stake holders. The principal
stakeholder in the case of FATA reforms are the people of tribal areas themselves. It would be futile to impose upon
them a system that is not backed by them or which is perceived to be running counter to their customs and traditions.
Governed by a peculiar administrative structure with outdated features, the system has, after all, been in place for
more than a century. This fact had almost always been flaunted by the advocates of status quo to perpetuate a myth
that the tribal people had accepted the system and there was no need for any change or reformation. This myth was
exploded by the project which established that the tribesmen yearned for change and reformation within the limits of
their time-honored traditions and norms.
A strategy for FATA cannot ignore the voice of tribal people. The report brings into focus the muted turbulence of the
spirit of tribal people. It documents diverse opinions of tribesmen and experts on how to mainstream FATA. It is
essentially a summary of the yearning of the tribal people and also the underlying causes that have obstructed the
journey on the road to reforms. It includes a description of governance model as suggested by the technical experts. It
also briefly describes how the project helped advance the cause of reforms in tribal areas culminating in the
announcement by the President of some far reaching initiatives.
It took almost two years between the presentation of recommended reforms and the President actually signing them
into law. It is not the subject matter of this report as to what factors contributed to this delay. Any researcher seeking to
probe it will help the cause of democracy and ascendancy of political forces. Let the factors behind it be debated and
discussed by the academics in the future. Better late than never. It is gratifying that finally, the voice of the stake holders
has been heard.
On August 12, 2011, President Asif Ali Zardari, exercising his constitutional powers for FATA, signed the “FATA Reforms
Package” into law. The reforms rest on a tripod. One, allowing political parties to freely operate in the tribal areas for
mobilizing public opinion in favor of alternate views. Two, introducing amendments in the outdated Frontier Crime
Regulations and injecting some measure of civility by placing new checks on the powers of the executive authority.
Three, putting into place a new justice mechanism that meets some minimum judicial standards.
The debate over the nature, scope and extent of reforms will undoubtedly continue. Many have been asking for
complete abrogation of the FCR, some have been skeptical of the political parties operating in the conflict zone and yet
some others have not been fully satisfied with the new judicial system. However, almost everyone has appreciated the
announcement as a forward step in the right direction. The worst critics described the reforms as too little too late. That
the century-old status quo had been brought into question has been widely hailed and commended.
The report is an account of this long and tortuous journey.

1

Acknowledgment
I wish to acknowledge the contributions of all individuals, departments and organizations in conducting the
workshops, building consensus among the stakeholders and promoting the objectives of the 'Mainstreaming FATA'
project.
Many names readily come to mind. They may belong to different political parties, different tribes and different
professions but all were driven by one passion: streamline FATA. The idea was to bring the tribal people into the
mainstream of national life while at the same time respecting their customs and traditions. They are so many and
naming only a few in this brief note would be disservice to many others.
I should like to thank the nearly three hundred tribesmen from all Tribal Agencies and Frontier regions who
participated in the workshops and laid bare their feelings of deprivations and marginalization and what they thought
was needed to be done to address them. Without their participation and most invaluable inputs, the exercise
'Mainstreaming FATA' would have been meaningless. Their names appear at the end of this report.
The core team of academia from Peshawar University, the development experts and the founding members of the
Shaheed Bhutto Foundation helped in conducting the workshops. Their conduct of the three day deliberations,
keeping it focused to the issues under discussion and filtering the core recommendations from the observations of the
tribesmen and experts in the workshops helped in crystallizing the proposed reforms. Their names have also been
mentioned in the report.
I also wish to acknowledge all individuals and organizations who helped in taking the process forward by bringing
together political parties on one platform and arranging conferences and meetings of the tribesmen and political
parties representatives with the President to carry the mission forward. Members of the Board of Governors of SBF and
the Benazir Democracy Institute played a critical role in this regard.
The SBF also places on record its appreciation of all those who helped in compiling and editing this report.
I wish to acknowledge the enormous contributions of National Democratic Institute for its support on the
Mainstreaming FATA program and the British High Commission for its support in publishing this report.
I wish to acknowledge the vision and far sightedness of the Prime Minister in announcing in his inaugural address in the
National Assembly to reform the Frontier Crimes Regulations. This announcement proved to be a stimulus to the work
of SBF.
And finally, the SBF wishes to express its deep appreciation of Patron-in-Chief of the SBF, President Asif Ali Zardari not
only for his guidance and support at every step but also for actually signing the FATA reforms on the eve of
Independence Day 2011. The SBF's Patron-in-Chief will be remembered for having flung open the doors of reforms in
tribal areas - doors that were shut for the past over a century. This will always remain the first line in any future
narrative on the reforms in FATA.
Dr. Syed Muhammad Kamal
President
Shaheed Bhutto Foundation
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The President's Message

Consensus and reconciliation has been the corner stone of the government's political philosophy. It was this
philosophy that purged the Constitution of undemocratic Articles inserted into it by successive dictatorships, restored
the original 1973 Constitution, gave unprecedented autonomy to the provinces, redistributed the resources between
the federation and federating units and brought about far- reaching legislation to protect the vulnerable sections
particularly the women.
The tribal areas have been governed through an archaic administrative system for the past over a century. No
government during the past sixty four years of independence has been able to bring any change in it due perhaps to the
fact that no effort was made to arrive at a consensus among the stakeholders mostly the people of tribal areas.
I wish to congratulate the people of tribal areas for arriving at a consensus on the reforms in their areas. They are fated
to succeed.
I wish to applaud the Shaheed Bhutto Foundation for helping develop consensus in the tribal areas on political reforms
which contributed to the announcement on August 12, 2011 of reforms in the tribal areas.
I also wish to commend all political parties for rising above partisan politics in supporting the reforms package. Without
their wiling support and consensual approach it would not have been possible to bring about meaningful reforms.
I wish to place on record my appreciation of the international organizations and missions that supported, both
financially and technically, the drive for reforms.
My message on the launch of this report is this: The doors of reform that were closed for the past over a century have
been thrown open. It may appear a small step to some. But for the tribal people, it is a giant leap forward. It is a flight for
FATA from what some people have described as 'petri dish of international terrorism' to a civilized abode. From now on
there is no looking back. It is only forward movement.

Asif Ali Zardari
President
Islamic Republic of Pakistan
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The Concept

As democracy returned to Pakistan in 2008, a great need was felt to distribute democratic dividends across the country,
not least to Federally-Administered Tribal Areas, which had been relegated to the lowest rung of social, economic and
political development. Realizing upon such a need, the Prime Minister of Pakistan, Mr. Yusuf Raza Gillani1, in his maiden
speech to the Parliament, announced the annulment of the Frontier Crimes Regulation (FCR), a peculiar code which
administers FATA. Prime Minister's announcement was meant to mainstream the tribal areas where no political
reforms had been undertaken since the Independence of the country in 1947.
Although FCR has been widely perceived to be violating human rights, many policy experts wondered what alternative
policy was intended to be put in place once FCR was abolished. While some tribesmen hailed the announcement2,
others wanted “amendments”3 only. Some expressed a desire of replacing FCR with religious code; others resisted this
idea warning that it could justify the intrusion of extremist elements in the administrative structure.
Some even saw these diverse opinions on alternative to FCR as creating a policy space. This too can be exploited. A
parallel case is that of Swat. In 1994, the superior court struck down PATA Regulations as ultra vires to the Constitution.
The ensuing space prompted a religious organization to forcefully demand enforcement of a religious code.4
Multiple perspectives on the subject also demonstrated that there is no single answer to what is meant by FATA's
reformation.
It was against this backdrop that Shaheed Bhutto Foundation (SBF), in collaboration with National Democratic
Institute, conceptualized a road map for a project on mainstreaming FATA. As an organization with significant footwork
in FATA, the SBF was well placed to understand diverse thoughts on reformation in FATA and brainstormed a work plan
to make possible such reforms.
The SBF underscored that the first step in reformation of FATA requires its national mainstreaming. The area has a
distinct administrative structure which assigns arbitrary powers to the public administrators and bases culture as a
legal foundation for dispute - resolution mechanism. This contrasts it with other areas of the country where uniform
law-enforcement and judicial mechanism exists.
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In order to make the project effective, the following broad intervention levels were identified:
l
SBF made

it a point to involve the tribal people in the mainstreaming exercise. While much continues to be
suggested on FATA, the local voice is often lost and unheard. The obvious fallout is, therefore, weak grounding for
the reforms; for, what may be considered as reforms by some at one end may not necessarily be appreciated as
reforms by others.

l
Since constitutionally, it is the President of Pakistan who under Article 247 of the Constitution of Pakistan
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can make
changes in the administrative affairs of FATA, the SBF strategized to bring FATA's reform to the attention of
President's Office.

l
The channel

between the tribal people and the President was identified as involving a cross-section of people.
These include experts who can turn the tribal people's concerns into concrete policy recommendations and
political parties for strengthening consensus on a minimum set of reforms.

To this end, SBF carried out various set of exercises. It undertook the following steps:

Date

Activity

August and October 2008

Interactive workshops with the tribals

October 2008

Committee of FCR Reforms set up by Prime Minister under
Law Minister
(SBF represented in it)

October 2008

Consolidation of recommendations of workshops

November / December 2008

Expert Committee’s consensus

January 24, 2009

National Seminar on ‘Mainstreaming FATA’ at the Presidency

August 13, 2009

The President announces “FATA Reforms Package”

2010

On-going endeavors

August 12, 2011

The President’s signing into law of “FATA Reforms Package”
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Voice of the Tribesmen

The SBF drew an extensive work plan for conducting interactive workshops with the tribal people.
The basic purpose of these workshops was to listen to the view point of the local people who have been living under
and endured the special status for more than hundred years. The workshops were designed to come up with a
consensus-based comprehensive reforms package for FATA.
This activity was organized after thorough deliberations on how the workshops will be conducted. A total of three
workshops, each lasting two days, were held in Peshawar between August and October 2008. Nearly three-hundred
residents of tribal areas representing a cross section of the society were invited to these workshops. The discussion at
the workshops were consolidated internally and later presented to the Expert Committee for drafting of policy
recommendations.

Objectives:
Broadly, the workshops were meant to:
l
Identify the underlying factors denying to the people of FATA basic human and political rights as well as

economic opportunities available to the rest of Pakistan;
l
Consult a broad cross-section of representatives from across the region on critical reforms needed to

democratize, empower and develop FATA;
l
Develop a consensus on options for broad-based political and legal reforms to bring FATA into national

mainstream; and
l
Recommend a package of reforms and advocate its implementation for the safety, security and development of

FATA.

Participants' selection:
The SBF invited participants to the workshops through a rigorous consultation process. It activated multiple channels,
drew up a selection criteria and scrutinized participants' list several times over to ensure a broad-based
representation.
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It was pointed out that the selection of tribal representatives for workshops through official routes alone had serious
limitations. The people thus selected are not necessarily broad-based and do not reflect the true opinion of the people
about the problems afflicting FATA. The official nominees often tend to defend the status quo.
The organization, therefore, activated dual channel for nomination of participants.
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l
?The initial list of participants was based on names sent by FATA Secretariat . This list was scrutinized by SBF in

several meetings held with government departments dealing with FATA.
l
Taking into account the initial list, another list was prepared by office bearers of the SBF in all Agencies in

consultation with the elders of FATA Reforms Council, a non-governmental body of FATA-based professionals,
in July 2008.
l
The list of participants was finalized after a thorough review of participants' profile by SBF's Council of Advisor.

The Council included renowned experts and was chaired by Mr. RahimullahYusufzai, Resident Editor, The News
International and FATA expert.

Selection criteria
The SBF tapped its human resource reservoir in the tribal areas for ensuring the attendance of diverse group of participants in
the workshops. The SBF has field workers in all the tribal agencies and FRs. Teams of paramedics who have much wider access
and goodwill in the tribal areas were organized and tasked.
It was ensured that all stakeholders are represented in the workshops; these include:
l
People actually residing in FATA at the time of workshops
l
People

with background in public policy such as current and former parliamentarians, elected and nominated
councilors and public officials having worked in FATA.

l
Tribal elders.
l
Members of the FATA civil society, lawyers and media personnel.
l
Subject specialists such as legal/constitutional experts, FATA experts, academicians.
l
Representatives

of political parties and professionals including business community, youth, religious scholars,
minorities, traders and transporters.

Special attention was paid to invite members of diverse faiths. To maintain balance, at least three representatives were invited
from the above-mentioned FATA civil society categories.
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Geographic Coverage
For the mainstreaming workshops, FATA was divided into three regional zones i.e. northern, central and southern FATA.
It ensured maximum and diverse representation of tribesmen belonging to their respective agencies/FRs in their
corresponding region.
1.

Northern FATA workshop, the first of the series, grouped together tribesmen from Mohmand, Khyber and
Bajaur agencies.

2.

Central FATA workshop, the second in line, comprised participants from Orakzai Agency, Kurram Agency, FR
Kohat, and FR Peshawar.

3.

Southern FATA workshop, the last in series, was attended by delegates from North Waziristan, South
Waziristan, and Frontier Regions of Bannu, Lakki, Tank and D. I. Khan.

Northern FATA Workshop

Bajour
36%

36%

Mohmand

Bajour
Khyber
Mohmand

Kurram

Orakzai

28%

95

Khyber
FR Peshawar

Central FATA Workshop

Notrh
Waziristan

4% 3%

FR Bannu
FR Kohat

South Waziristan

Orakzai
46%

FR Lakki Marwat

47%

Kurram
FR Peshawar
FR Kohat

FR Tank

73

Southern FATA Workshop
4%

4% 1%

Notrh Waziristan

11%

FR DI Khan

South Waziristan
47%
33%

FR Bannu
DI Khan
Lakki Marwat

112

8

Tank
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Second Regional Workshop (Central FATA)
Date

23-24 August 2008

Venue

Pakistan Academy for Rural Development Peshawar

Chief Guest

Mr. Najmuddin Khan

Federal Minister SAFRON

Opening Address

Barrister Masood Kousar

Governor KP
Former Speaker KP Assembly
Former Senator

Keynote Address

Lt. Gen. (Retd) Ali M. Jan Orakzai

Former Governor KP
Former Corp Commander XI Corps

Defining FATA

Mr. Abdullah

Ex Chief Secretary KP

Developing FATA

Mr Habibullah Khan

Secretary SAFRON
Former Additional Chief Secretary FATA

Democratizing FATA

Barrister Masood Kousar

Governor KP
Former Speaker KP Assembly
Former Senator

Concluding Speaker

Mr. Abdul Latif Afridi,

Former President Peshawar High Court Bar Association
Former Vice Chairman Pakistan Bar Council
Former Member of National Assembly (FATA)
Prominent politician and lawyer

Workshop Facilitators

Prof. Dr. Sarfaraz Khan; Facilitator;
Democratizing FATA
Prof. Dr. Shafiq ur Rehman; Co-Facilitator
Democratizing FATA

Director, Area Study Center, University of Peshawar

Thematic Group Work Chairpersons

Mr. Fayyaz Ali Khan; Facilitator;
Developing FATA
Dr. Muhammad Javaid Khan; CoFacilitator; Developing FATA
Dr. Muhammad Zubair Mehsud;
Facilitator; Defining FATA
Mr Muhammad Uzair Mehsud; CoFacilitator; Defining FATA
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Director P&D, University of Peshawar
Dean, Department of Environmental Sciences, University
of Peshawar
Development Consultant
Technical Adviser GZI
Assistant Professor, Faculty of Law, Peshawar University
Admin Officer, University of Peshwar
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Workshops Format:
Inaugural Session:
The first day started with inauguration of the workshop by the chief guest, an eminent public figure. The chief guest's
remarks helped in sensitizing the participants on issues behind FATA's mainstreaming.

Keynote Speakers:
The keynote address was delivered by a subject expert who elaborated upon the workshop objectives in the light of his
expert background in areas such as law, politics, history, security, etc.

Group Work:
Once the participants were sensitized in the preceding sessions, participants were asked to choose the area of their
interest from the three thematic areas. The three D's:

?
Defining FATA: brainstorming the constitutional definition and limits of FATA
l
Democratizing FATA: discussing the process of democratization in FATA
l
Developing FATA: discussing the issues around development in FATA
l

An intensive, interactive group session was held to elicit response on the process of mainstreaming FATA. Participants
having identical interest in any one thematic area were grouped together. Each group was then asked to share their
concerns and recommendations on their specific thematic area. A resource person, also an expert in the respective
thematic areas, was assigned to the corresponding group for facilitating the exercise.

?
Concluding Plenary:
On the second day, a plenary session of each thematic group was held. In each plenary, the participants recalled the
proceedings of the first day and through discussion and debate among themselves, further refined and crystallized
their views. The plenary session also chose representatives of the thematic group who then presented their
recommendations to a panel of experts and answered questions from the audience of the workshops.

?
Concluding Speaker:
After all the groups presented their recommendations, an eminent scholar or a well-known political figure well-versed
in the contemporary issues delivered concluding address highlighting the rationale for reforms in FATA.
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Underlying Impediments

Some people have often being cautioning about various impediments that would be encountered in achieving the
project's goal of mainstreaming FATA. The participants also identified factors like insecurity as a result of ongoing
conflict, under-development, and the reservations of those driven by security considerations and emphasized the
need to take them into consideration.
The tribal areas certainly need greater security, stability and development. However, the participants suggested that at
the same time, the need for mainstreaming FATA cannot be understated. It emerged from the discussion that
mainstreaming FATA may actually facilitate in addressing these concerns.
Participants also realized the inter-relationship between the three thematic areas of the workshops. Issues in any
single thematic area cannot be adequately addressed without addressing the issues in the other two thematic areas.
Thus, progress on democratizing FATA will require progress on giving a proper constitutional definition to FATA.
This section presents participants' thoughts on the obstacles and the need for mainstreaming FATA.

I) Insecurity as a result of conflict:
One of the pressing issues which engaged the attention of participants was the insecurity as a result of the ongoing
conflict in FATA.

Fact Box:
FATA occupied a central role in the two wars in neighboring Afghanistan. In 1979, it was used as a “launching
pad”7 for sending the mujahideen across the border. The eight senior mujahideen leaders who were invited to
the White House in mid-80s were described by the American President as the “moral equivalents of George
Washington,”8 clearly demonstrating that the mujahideen were launched with international support. After 9/11
and U.S. invasion of Afghanistan, elements of al-Qaeda and Taliban escaping from Afghanistan found refuge in
tribal areas. Their suspected presence in Pakistan is a source of instability not only in FATA but in the country as
well. Pakistan deploying its troops and U.S. launching drone strikes further compounded the situation.
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Different views were expressed about when the problem of insecurity arose in FATA. Some thought that it started soon
after 9/11 followed by U.S. invasion of Afghanistan. Others expressed the view that it started when Pakistan sent its
troops in tribal areas to curb militancy in the year 2004. Many others stretched back the conflict to 1979 when the
Soviet Union invaded Afghanistan and Pakistan joined the international community in supporting the mujahideen
against the Soviet army. Many participants felt that the security situation deteriorated when drones were deployed to
target the militants, resulting also in collateral casualties of unarmed civilians.
Normal life in the tribal life has been totally disrupted by insecurity and conflict. Taliban and foreign fighters turned the
existing administrative apparatus upside down. People were forced to shut down their businesses and give up their
normal lives by migrating to settled areas. Those who stayed behind for a while were also forced to migrate to other
areas when the military operations started.
Participants said that attempts to mainstream FATA will not succeed as long as FATA remains a conflict zone. A
participant from North Waziristan dramatized the security situation by saying, “there are drones in the sky and
militants on the ground” and wondered how FATA could be mainstreamed in such conflict situation.
Conflict was so dominant in their minds that they believed nothing short of a truce or significant drawdown will ensure
lasting solution to their woes. While some wanted Pakistan's army to disengage, others thought that foreign troops
must pull out as a necessary condition for peace. Participants from the conflict zones believed that “an improved law
and order situation can help in overcoming a number of challenges in relation to development.”
Peace was considered critical for stabilizing FATA. However, it was clearly understood that reversion to pre-conflict FATA
did not offer a lasting solution. It was contended that conditions in FATA as existed before the conflict needed to be
improved. Participants thought that the situation in pre-conflict FATA was no less miserable and attributed it to the
state's aloofness.
FATA's mainstreaming may even facilitate in addressing issues in security and conflict in the area. They recalled that the
success of military operation in Swat was no less due to consensus among political parties. If these political parties
were allowed to engage in political activities in FATA, it would have helped in providing an alternative platform to the
people in the tribal areas.
Some participants thought that the conflict in tribal areas was rooted in outdated and flawed administrative structure.
The deficiencies in FATA's judicial system prompted the Taliban to call for a new judicial system based on their concept
of understanding of religion.
It had been experienced in the past in Swat. In 1994, after Supreme Court's declared PATA Regulation as ultra vires to
the Constitution, the TNSM forcefully demanded the enforcement of religious code. By 2009, the TNSM totally
rejected the state's superior judiciary as “un-Islamic.”9
The rise of the Taliban corresponding of the decline of the administrative structure is not lost upon the people. The
Post-Crisis Needs Assessment (PCNA), a policy document jointly prepared by several international organizations and
national departments10 also endorses this view:
Substantial failings in governance and rule-of-law, and state failure to protect basic citizen rights are the major
structural causes of crisis across the region. These deficits are particularly acute in FATA and the PATA districts of KP.
They perpetuate a historical experience of disenfranchisement, alienation, corruption, poverty and underdevelopment, and facilitate conditions of lawlessness, insecurity and extremism.11
The report recommends constitutional and political reforms in FATA.12

II) Geostrategic policy:
Participants and speakers also expressed the view that the state regarded FATA as merely a strategic piece of land and
this policy posed a structural impediment in the way of integrating FATA. They said that ongoing conflict was the result
of this geo-strategic policy and will continue to aggravate as long as this policy existed.
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The tribal region was turned into a breeding ground for the human resources that were used as cannon fodders in the
both the wars (1979 and 2001) in Afghanistan. Since 1980s, they were used as jihadists.
Participants resented this exploitation. In the process of FATA being used for, what a political analyst with a keen
observer of tribal areas called, “[the] vested strategic interests of different powers,” the “Pashtuns” were treated like
“commodities.”
Some participants lamented that troops had been deployed in the area whose people have always supported the state.
The tribal people fought as irregular forces for the state in its first war for Kashmir13. They were considered so loyal that
troops were not stationed along the Pak-Afghan border. The current deployment in FATA was, therefore, resented.
Mr. Faqir Husain, Registrar of Supreme Court, also questioned deployment on legal grounds. He said that military
invasion was “contrary to the 1947 accords with the tribal people to respect their autonomy and non-interference in
tribal affairs.”
A question was also raised as to why Pakistan continued the exploitative policy of the colonial British period in the tribal
areas.
Participants and speakers lamented that the state has had a long-term policy of using only the FATA people for
achieving strategic objectives. A participant asked whether the state's
obsession with India should be carried so far as to make FATA the
breeding ground for “strategic assets.” If this policy continues, FATA will
Closer scrutiny of the
always remain war-torn.
agreements between
They stressed that without correcting the coercive policy towards FATA,
the tribal chiefs and the
it was of no use to develop or mainstream FATA.
Government of Pakistan
Speakers advised that the gulf between the people and state needed to
would reveal that such
be bridged for the sake of integrity of the country. As Federal Minister
pacts do not envisage
for Inter-Provincial Coordination, Mr. Raza Rabbani said, “the issue of
any base for or
FATA has … put the solidarity of the federation of Pakistan in jeopardy.”
deployment of troops in
However, participants realized that mainstreaming FATA will empower
the region.
them. It will also enable them to turn their strategic position into an
asset. FATA's location at the juncture of Middle East, South Asia and
Mr. Faqir Husain,
Registrar of Supreme Court
Central Asia can also serve as a dry port. Participants recalled that many
towns of the tribal areas historically used to be focal points along the
centuries-old trade routes with Central Asian states. They urged that such avenues for trade could be explored.

III) Under-development:
Development was another issue which, participants thought, was necessary for mainstreaming. Participants recalled
that they are deprived of basic necessities like electricity, drinking water and healthcare and also lacked infrastructure.
They complained of dismal educational services and having being historically ignored in economic development. Their
plight is further aggravated by the conflict which has resulted in adversely impacting economic activities and
displacement of the people.
Many participants, therefore, thought that the mainstreaming exercise was futile without any developmental
infrastructure. They pointed out that once an economic activity is generated in the area stitched with educate FATA
Campaign, the future FATA would certainly be part of the national mainstream.
Tribals' concern for lack of development of the tribal areas cannot be ignored. SBF assigned one thematic area to
developing FATA.
However, participants also understood that mainstreaming FATA will address their developmental concerns. They
resented lack of local participation in the developmental project. Many others were critical of institutions like FATA
Secretariat primarily because these were manned mostly by non-tribal people.
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Fact Box:
14

COMPARATIVE SOCIOECONOMIC INDICATORS
Pakistan

NWFP

FATA

166

238

117

Literacy Rate (%) (1998)

45.00

37.30

17.42

Male

56.50

52.80

29.50

Female

2.60

21.10

3.00

86

81

38

Population Per Doctor (#)

1404

5054

7670

Pop. Per Hospital Bed (#)

1737

1594

2290

Roads per Sq. KM of area (Km)

0.32

0.15

0.17

Item
Pop. Density (Per Sq: Km)

Primary Enrollment Rate (%)

Participants demanded involvement of the “tribesmen” in all developmental activities. They called for promoting local
industries and agriculture sector on priority basis, reminding that FATA's geo-strategic location positions it for a hub of
trade. Participants of central workshop called for revisiting the “charity-based” approach by the state towards FATA
development by making it a “rights-based” attitude.
Participants' observation reflects that exploitation of economic resources without local participation sometimes leads
to violent assertion of political rights, as has happened in many underdeveloped regions. There is therefore a strong case for giving political
rights along with generating economic activity. Grievances will continue
to be voiced if economic activity in FATA ignores local representation
and participation.
Many people are
under [the]
III) Regressive norms:
impression that
tribesmen are
Some observers believe that the area cannot be mainstreamed unless
against education
its regressive cultural norms are socially addressed.
or schooling, which
They attribute “culture” as a reason for assigning special status to FATA.
is absolutely
Some of them even defend that the various inhuman provisions of FCR
untrue.
are actually meant to avoid bloodshed of tribal warfare. They oppose
mainstreaming FATA arguing that practices like gun culture associated
with the tribal man and values like revenge, etc. do not fit into the
settled life.

Mr. Latif Afridi
President Peshawar Bar Association

Participants, however, challenged such a discourse. They lamented that
while many of the same norms can be found across the country, only FATA is stigmatized. They, for instance, reminded
that despite paying high taxes for state services such as fee for passport or national identity card, they are labeled as tax
evaders.
Participants called to avoid selective bias against FATA. They shared that the state apparatus has concocted an excuse
behind the tribal culture to retain the status quo in FATA.
Participants rather complained that FATA people are often stereotypically portrayed as “cavemen” who are too tribal to
appreciate the “settled” life. They are treated “special” instead of “normal” human beings. They, therefore, wanted
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more media access to their areas so that people beyond FATA are able to acknowledge the diversity of the region
instead of living with a villainous image of a tribal person.
Participants also dispelled any impression that their culture is promoting ongoing conflict in FATA. Instead of buying the
notion that the current conflict includes an element of the tribals' love for religion and culture, many participants said
that the intrusion of militants in the tribal areas was against the tribal norms. They quoted the death of hundreds of
maliks at the hands of militants as a proof of tribals' negation of the Taliban15. The maliks, after all, are representatives
of the tribes.
Likewise, many others excommunicated the militants and owned the resistance against the militants. For instance,
many participants were not ready to honor any leading militant as the one belonging to their tribe. It was pointed out
that it was a “tribal” Maulvi Nazir who
ejected foreign militants off the tribal areas.
Participants thought that mainstreaming FATA will help in providing a common platform for accommodating diverse
opinions among the people of the area. It will also provide a common platform for strengthening peace in FATA. Culture
will no longer be blamed.
Indeed when the SBF was conducting the central workshop, Kurram Agency was embroiled in sectarian conflict. Later,
Turi tribe sent an acknowledgement letter to the SBF in providing a platform to both the sects at that critical time.
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Recasting The Social Contract

Since the aim of the project was to suggest reforms in FATA, it is of utmost importance to learn the first-hand view of the
people who will be directly affected by the reforms. While many would like to apply the same code to the tribal areas as
exists in the settled areas, many others made distinction between the codes of the two areas. This distinction should
caution against any thoughtless application of the code in the settled areas on the people of the tribal areas.
This section encapsulates the range of opinions offered during the workshops. While participants expressed
reservations about mainstreaming, they also recommended ways of addressing those concerns. These suggestions,
presented under the thematic areas revolve around FATA's special status including its constitutional definition.

Parliamentary Oversight:
The word “federal” in Federally-Administered Tribal Areas itself suggests the direct exercise of power by the
federation. This power is exercised by the President at the federal level and Governor KP, as the President's agent, for
administering FATA affairs. Under Article 247 of the Constitution, the President is assigned the power to administer
tribal areas16. Moreover, no law of the Parliament is supposed to extend to the tribal areas unless the President directs
so17. This contrasts it with the situation in the settled areas where all laws apply as soon as passed by the elected
legislature.
Participants expressed reservation over control by the President instead of by the elected Parliament. As Parliament
has no jurisdiction in tribal areas, the area's legislators have no role in lawmaking for FATA. This means that while FATA’s
legislators can legislate for the entire country, they cannot legislate for their own area. Participants argued that FATA's
decision-making will be more representative if the President's powers with respect to the tribal areas were transferred
to the Parliament.
Participants also commented on the overlapping of existing channels for FATA. Participants of northern workshops
favored FATA Secretariat as more accessible over SAFRON even though they criticized the same Secretariat as
“unaccountable and corrupt” and full of “non-tribal administrators.” The Secretariat is responsible for overlooking the
administrative mechanism of FATA while SAFRON, which comes under the Prime Minister, is correspondence federal
division for FATA.
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?
Political Parties:
Another unique feature of FATA was restriction on political parties in the area. Even though political leaders do contest
elections – only for the national legislature – they file their nomination papers as “independents”. This contrasts it with
the settled areas where elections are held on party basis.
Participants shared that political activities in FATA by political parties may persuade them to broaden their appeal
leading to, as some argued, moderation in the process.
FATA members have traditionally supported the incumbent governments. However, the absence of a political base
have marginalized them leading to disconnection from national or provincial participation.
It can be said that through the efforts of this project, that the President of Pakistan announced the extension of Political
Parties Order 2002, which allowed political parties to freely operate and disseminate their program in the area.

Frontier Crimes Regulation
The workshops suggested that FCR was of greatest concern to most of the people.

Fact Box:
On ground, it is the Political Agent who through his appointed maliks is responsible for maintaining law and
order in the Agency. The Political Agent is a senior civil servant, who reports to the FATA Secretariat. The maliks,
or tribal elders, represent a tribe or sub-tribe and participates in a jirga to resolve disputes. The malik,
therefore, acts as a bridge between the Political Agent and the people.
The Regulation recognizes the jirga (council of elders) as dispute resolution mechanism. A jirga's members are
drawn from among the elders of sub-tribe and tribe. This functioning of authority both by the Political Agent
and the elders in jirga makes it distinct from the law-enforcement and judicial mechanism in other parts of the
country.
The legal foundation of jirga is rooted in riwaj which literally means tribal customs. Riwaj itself is based on
Pashtunwali or the Pashtun code which, among other things, values hospitality and revenge.

It needs to be mentioned that the FCR was originally claimed to provide a platform for sorting out 'tribal affairs' through
their tribal 'customs' to maintain stability and avoid conflict. Thus, if a person of a certain tribe commits a crime, the
whole tribe would be liable to be penalized. This provision was supposed to deter anyone from committing offence.
Participants dispelled any such notion behind FCR's rationale. They lamented how the FCR violates their basic human
rights. Mr. Faqir Husain gave a detailed orientation on how certain provisions of FCR are antithesis of the Constitution
applicable in the rest of the country. The exploitative streak of FCR is evident from the definition attributed with the
author of the FCR, John William Clay: “We cannot reign in wild horses with silken braids.” The very word “crime” in
Frontier Crimes Regulation suggests as if the area was infested only with criminal offenses.
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This table enlists some of the inhumane clauses of FCR
Section

Description
selection of Jirga members

It empowers the administration to convene “Council of Elders ...
according to the Pathan ... usage” as the administration may direct. This
section therefore tasks the administration to select the Council, thereby
placing judicial functions in the hands of administration.

Sections 8 and 11

Trial procedure in civil or criminal
matters

This section predicates the resolution of dispute on the satisfaction of
the administration. While the people want traditional judicial
mechanism in the form of Council, it is the administration which not only
selects the Council's members but can override its decisions.

Section 21

The power to blockade hostile or
unfriendly tribe

This section empowers the administration to seize all or any members
of a tribe and confiscate their property if the tribe is acting in
'unfriendly' manners towards the government.

Section 22

Fines on communities accessory
to crime

This section allows the administration to impose a fine on the whole
village if the administration suspects the village abetting a criminal.
Like the previous section, it too charges more than one person for a
crime despite credible proof of their involvement.

Section 2

Section 23

Fines on communities where murder
or culpable homicide is committed
or attempted

This section empowers the administration to impose a fine on the
whole village if a dead body or wounded person is found in the village
and if the village is accused guilty of not preventing the crime.

Section 24

Recovery of fines

It treats the fines imposed under “territorial responsibility” as the
money owed to the administration thereby putting the burden of
payment on the tribes.

Section 31

Demolition of and restriction on
construction of hamlet, village or
tower on frontier

It prohibits raising new towers or villages unless the administration
allows so.

Section 36

Power to require persons to
remove in certain cases

This section empowers the administration to remove a person from
his place of residence. The decision of removal of the person is based
on administrator's discretion and evaluation of the person as
“dangerous” or having a “blood feud.”

Section 39

Arrest without warrant in cases

This section denies production of arrest warrant for a person
committing a certain crime.

Section 40

Security and surveillance for the
prevention of murder or culpable
homicide or the dissemination of
sedition

This section justifies monitoring of tribals on the basis of any
suspicion of committing a criminal offense in the future. The section
can be read as a clear violation of rights of an individual.

section 56
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recovery of fine from relatives

This section permits the administration to collect fine from members of
a tribe or relatives of a criminal. It has the potential of charging for a
misdemeanor without their involvement.

Participants were critical of the role of Political Agent. One participant shared that the fusion of all the powers in the
office of political agent makes him a perfect embodiment of the proverbial corrupt person: power corrupts and
absolute powers corrupts absolutely.
Even malik's role was also questioned and it was suggested that the institution needed to be reformed. Instead of being
a 'true' representative, a malik was, in many cases, nominated by Political Agent and arguably subservient to the latter.
Moreover, even if it is accepted that maliks were sensitive to their people's aspirations, the participants objected to the
power of Political Agent in overriding a jirga's decision.
On the legal foundation, some participants favored application of religious code in the area. By and large, many
participants favored the legal foundation under riwaj. Some favored it on cultural grounds while others thought it was
not against religion. They argued that riwaj and religion co-existed in the tribal areas even before the colonization by
Britishers and that riwaj could not be dismissed as an implantation by the colonial power. They also favored riwaj on
the ground that justice delivery under it was speedier than in the settled areas.
Participants took exception to the absence of local representation in governance structure of FATA. This criticism was
voiced in all thematic areas of workshops. They complained that centralized decision-making without involvement of
the locals led to duplication of effort, poor implementation, wastage of resources, corruption and erosion of trust.
Participants, therefore, advocated a structure whereby public representatives exercised oversight of all administrative
functions such as law-enforcement, development and executive authority. They demanded that the political agent be
made more accountable to the people through representative bodies. They even suggested making jirga more
representative.

Constitutional Status:
Fact Box:
The state of Pakistan inherited the administrative structure from the British Raj, with minimal changes until
now. The FCR was promulgated with amendments in 190118. The Indian Independence Act of 1947, provided
for a mechanism for transfer of power to the new states of India and Pakistan. It “put an end to all the
agreements”19 between the tribes and the British Government. It also authorized the tribes to negotiate the
terms with the new state of Pakistan. The Government of Pakistan entered into agreements with the tribal
jirgas pledging to continue the arrangements and privileges which the tribal leaders had enjoyed during the
British rule. In mid-1970s, FCR was abrogated in Balochistan20. In 1996, voting on the basis of adult-franchise
was introduced in FATA; in 2004, agency councils were established as local government institutions. In 2011,
the President of Pakistan extended Political Parties Order into FATA and amended several inhumane provisions
in the FCR.
Participants also took exception to the lack of proper definition of FATA's status in the Constitution of Pakistan. The
Constitution of Pakistan defines FATA separate from other administrative units and assigns different administrative
setup to it. While other provinces are defined as constituting part of Pakistan under Article 1-2(a), FATA is defined
separately under Article 1-2 (c) as constituting part of Pakistan.21 Likewise, Article 247 assigns distinct administrative
mechanism to FATA than the one that exists in the other four provinces.22
Many participants therefore, called for the abolition of FATA's special status; some termed it as “absolute bondage.” For
them, Pakistan pursued the same policies in the tribal areas as that of the old British Raj. Senator Abdul Rahim
Mandokhel (PKMAP) said that the present state is a continuation of artificial administrative units created by the British
Raj. He lamented that “unfortunately, Pakistan has followed in the footstep of their colonial masters and chained” FATA
in all spheres.
Many participants found the status discriminatory. They charged that even though they were in possession of Pakistani
passports and national identity cards, the “special” status made them as aliens and outsiders. One participant from
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South Waziristan wondered that while the Constitution of Pakistan entitles every inhabitant inside the geographical
domain of Pakistan as a bona fide citizen of the country, why it is so that only the tribal people are denied the citizenship
rights?
Participants and speakers also talked about the political connotations of nomenclature around tribal areas. Despite it
being within the boundaries of Pakistan, the territory is commonly spoken of as “ilaqa-ghair” (alien territory). In one of
the keynote sessions, Mr. Afrasiab Khattak, remarked in a lighter vein that the “names given to the areas inhabited by
them – NWFP23, FATA, and PATA - sound more like chemistry formulas rather than names or identifications of
geographical areas.”
Participants agreed that a proper constitutional definition should be given to FATA. Three broad views were presented
to this end:

I. Merger with KP:
One view favored integration of FATA in the Khyber Pakhtunkhwa province on historical and cultural grounds. A small
number of participants, predominantly from Bajaur Agency, preferred their merger with KP.
Cultural and ethnic factors are stated for FATA's merger with KP. The pro-KP lobby viewed the merger option as
consistent with the pattern of the provincial administrative units being based on dominant ethnic group. Punjab, Sindh
and Baluchistan are named after the dominant ethnic groups. Moreover, as there are no two units for the same ethnic
group, the same yardstick should be applied to FATA which is geographically contiguous with KP and is also inhabited by
the same ethnic group. A new province would amount to dividing the Pashtun ethnic group.
Proponents of pro-KP also quote historical references to claim FATA and KP as single unit. All participants agreed that
the division of North-West Frontier Province (now KP) into settled and tribal areas was an administrative decision – the
settled area came to be known as KP and the tribal region as FATA. A keynote speaker Mr. Abdur-Rahim Mandokhel
narrated the Pashtun-centric history of the region by using terms like “central” and “south” Pakhtunkhwa for the
Pashtun belt.
During policy recommendations on judicial reforms, the pro-KP participants recommended representation to FATA
members in the KP's provincial assembly and establishing a FATA bench in Peshawar High Court. It must be pointed out
that when the guest speaker of the southern workshop, Mr. Ameer Haider Khan Hoti, Chief Minister KP, remarked that
KP's assembly is incomplete without representation of the tribal people, the tribesmen spontaneously applauded.
Opinion, however, varied on the process of incorporating FATA into KP. Some wanted the President to exercise his
special constitutional powers for immediate incorporation; others favored a gradual approach such as through
conversion of FATA into PATA. While both FATA and PATA are special status territories, PATA comes under the provincial
jurisdiction unlike FATA which is a federal entity. This would entail extending chief minister's exercise over the tribal
areas and allowing representation to FATA members in KP's provincial legislature.

II. Separate province:
Another school of thought advocated a separate administrative unit for the under-developed FATA.
Not long ago, some members from the FATA called for a separate province of “Qabailistan.”24 Participants from
southern workshop, which included the Waziristan agencies, also supported this idea.
They argued that the cultural norms in FATA were distinctly separate from those in the settled areas. The area had
enjoyed and preserved a separate status for decades. The fact that the pro-KP lobby also spoke of converting FATA into
PATA was an acknowledgement of FATA's distinct status.
They based their argument on different development levels of FATA and KP. While FATA lacks economic activities, KP is
relatively developed. Incorporation of FATA into KP will place the people of FATA in a disadvantageous position in
competing for limited opportunities. In any case, if administrative efficiency and developmental priority were the
criteria, they argued, FATA should be turned into a separate and distinct administrative unit.
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III. Special status:
Many participants advised that FATA be given a status similar to that of Gilgit-Baltistan with an elected and empowered
FATA Council.
They argued that the Council shall encapsulate the diversity of FATA. It shall include representation of all the tribes, subtribes and even minorities.
Participants advocated a democratic framework for constituting the Council. Regular elections shall be held for the
Council seats on adult- franchise basis.
Participants suggested that the Council must overlook all administrative and financial powers in the tribal areas. They
argued that such a Council shall overlook FATA Secretariat and public administration officials such as the Political
Agents.
Some participants even called for residing legislative powers with the Council. They shared that the representative,
elected FATA Council may decide upon the future status of FATA.
The idea of constituting such a Council was to empower the local populace to find a local solution. As Mr. Raza Rabbani
also said:
Considering the central nature of [FATA] issue as well as the specific culture and tradition of the region, the
solution has to be indigenous and cannot be imported from outside. Unless we take into account the wishes
and aspirations of the people of FATA, we cannot move [forward]. Any solution without such an approach will
be fragile.
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Fusing Consensus

Following are a set of recommendations suggested in all the three thematic groups of all the three regional workshops:
Common Areas of
Concern

Peace, security
and
development

Proposed solutions and recommendations

One of the major concerns highlighted by the participants of the workshop was of deteriorating peace and stability
in the region. Participants were of the opinion that all disputes must be resolved through peaceful means by
negotiation and dialogue involving all relevant stakeholders at three levels – local, national and international. In
regard to the use of force, participants were of the opinion that it should be used only as a last resort. However, it
was emphasized that a serious effort needs to be made by the Government and the security agencies to precisely
identify hostile elements involved in criminal activities. This was considered imperative for ensuring that collateral
damage is scrupulously avoided.
Lasting peace, security and stability in the region were also regarded as prerequisites for the overall development
of the area and for attracting foreign and private investment. However, it was strongly argued that development
work must not wait for peace to be fully secured as peace and prosperity go hand in hand. They are
interdependent. It was stressed that development work brings employment opportunities. Without gainful
employment provided in the Tribal Areas, stability will remain elusive.

Jirga
system
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On the issue of local traditions and values [Riwaj], it was strongly advocated by the participants of the workshop
that the traditional institution of Jirga should be revived and further strengthened by codifying it, thus providing it
legal status. Elected Agency Councils should nominate members of the Jirga based on eligibility criteria and
maintain such a list for the disputant parties to choose from. It was further recommended that a choice be
provided to the disputant parties to either opt for disputes settlement through Riwaj, Shariah or regular law.

Judicial reforms

While recognizing the need for codifying of Riwaj and strengthening of Jirga system, the participants also urged
that aggrieved parties should have the right to opt for settlement of their disputes by regular laws of the land.
Establishment of FATA Courts and a FATA Bench of Peshawar High Court was recommended to provide an
institutional avenue for exercising this choice.
The majority of participants recommended extending the jurisdiction of the Peshawar High Court and the
Supreme Court to the Tribal Areas. Courts were required to be established at three levels: Firstly, FATA Courts as an
appellate court against decisions made by Jirga, and also as a trial court in cases where the parties wished to be
adjudicated under ordinary law. Secondly, setting up a Bench in the Peshawar High Court to work as an appellate
court against decisions of the FATA Court. Thirdly, extending the jurisdiction of the Supreme Court to FATA.

Political Agent

It was recommended that powers vested in the office of the Political Agent should be drastically curtailed and
limited to administrative matters. His role in judicial matters must be eliminated.

Political and
administrative
reforms

The participants favoured to bring the administration under the accountability of an elected body “FATA/Agency
Council” comprising representatives from the Tribal Areas. This body should exercise legislative and financial
authority over the Tribal Areas. It was unanimously recommended that the Political Parties Act should be
extended to the Tribal Areas on priority, thus providing the “right of association” to the people of FATA.

Elected Council

There was a distinct consensus in all the three workshops for the establishment of an elected body or “FATA
Council” to be set up on the basis of adult franchise with representation of all the tribal agencies and regions. A
transparent election process should be conceived for the purpose. Agency Councils and Tehsil Councils to be called
Agency/Tehsil Jirgas should be put in place immediately to fill in the existing politico-administrative vacuum. All
development powers should be vested in these elected bodies apart from their role of maintaining lists of
members for jirga proceedings under customary law.

FATA Special Status
and Frontier Crimes
Regulation

The participants of the workshop overwhelmingly supported the idea of either scrapping the FCR or amending the
same significantly to bring it in line with the Constitution of Pakistan and international norms of justice and
fundamental human rights. However, the participants stressed that reforms should respect the institution of
Riwaj.
A large section of participants advocated for extending the provisions of the Constitution of Pakistan to the Tribal
Areas. They also recommended that legislative and financial powers should be invested in publicly chosen
representatives and elected bodies.

Political Parties Act

The extension of the Political Parties Act to the Tribal Areas was unanimously recommended in all the workshops.

Local ownership

It was emphasized that any set of reforms or changes in the present system should be brought about through
consultation with the people of FATA and should reflect the consensus of all major stakeholders. Furthermore,
local ownership of reforms must be ensured by actively involving the tribesmen in the reform process.

Youth development

It was recommended that education should be promoted at all levels in the Tribal Areas with special focus on the
provision of vocational skills and professional training. Establishment of a university, colleges and technical
institutions was recommended to promote both employment and enlightenment.
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Representation of the
People of FATA in the
Provincial Assembly of
Khyber Pukhtun Khwa

It was recommended that representation be given to the people of FATA in the Provincial Assembly of Khyber
Pukhtun Khwa in addition to their representation in the National Assembly and the Senate. Also the powers being
currently exercised by the President of Pakistan may be vested in the Parliament instead.

Freedoms

The participants believed that democratization in Tribal Areas could only be brought about through providing
fundamental freedoms which are enshrined in the Constitution of Pakistan as well as international
conventions. Essentials of democratization, in their view, included freedom of expression and association, rule
of law, access to justice, sanctity of life and property and enforcement of fundamental human rights.

Devolution

It was recommended that the Local Government Ordinance be extended to Tribal Areas. In this regard,
devolution of powers should provide for a two-tier system of governance at the agency and tehsil levels
respectively.

Ensuring law and order

It was recommended that Khassadar and Levies be made into regular forces and provided with modern training,
equipped with appropriate weaponry and paid well so that they can become reliable and effective law-enforcers.
The primary responsibility of maintenance of law and order in FATA should be theirs. The Frontier Corps should be
deployed only on need basis. It was further recommended that possession of heavy arms should be made illegal
and only small arms be allowed through proper licensing. All public display of such arms may be banned.

Rights and representation
of women and minorities

Participants were generally of the opinion that women from Tribal Areas should have due representation in the
Provincial and National Assemblies as well as the elected FATA Councils. Minorities must also be represented in a
like manner.

Human resource
development

The participants expressed a concern about lack of marketable technical skills and education among the people
of FATA. It was recommended that projects should be launched, providing not only formal education but
technical, vocational and professional skills supported by an employment and credit supply programme.

Accountability

Widespread corruption and lack of accountability were considered to be critical factors impeding the
development of FATA. Decentralizing the decision making process needs to be given priority. Also accountability
through the elected representatives of the areas should be instituted. The participation of the community and
transparency in utilization of funds must be ensured to promote accountability.

Decision making

It was felt that the process of decision making for development activities is too centralized in the case of FATA. It
was recommended that community participation, public involvement and local ownership must be introduced in
the field of development. Reform of government departments and other concerned institutions was long
overdue.

Exploitation of natural
resources

It was suggested by the participants that a comprehensive development package should be introduced for the
Tribal Areas which includes exploitation of local natural resources. This would generate employment and bring
prosperity. Marble, coal, granite and other minerals should be explored and developed into local industries. The
strategic location of the Tribal Areas could be utilized for developing a major trade route for Central Asia. Potential
for tourism also needs to be tapped given the historical wealth and heritage of these areas.

Infrastructure
development

It was recommended that the main thrust of activities should be on the development of infrastructure i.e. roads,
electricity, and promotion of local industries. Growth of the agriculture sector through value-addition in
pomegranates, apricots and other fruits and vegetables was stressed. Integration with Central Asian economies in
the long run was highlighted.
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Bridging the PeoplePolicy Disconnect

While the SBF appreciates the maximalist positions of the people on the future of FATA, it believes that the best way to
achieve a desirable result is through shaping consensus. The project's belief in democratization was further reflected in
its next activity. This section shares the policy recommendations that were drafted by the Expert Committee
suggesting a comprehensive governance model for FATA to the decision makers reflecting the tribesmen aspirations
expressed during workshops.

Introduction:
This activity was aimed at connecting people and policy makers by suggesting an actionable design.
For common tribal people the special status of FATA meant a power structure based on FCR, Political Agent, FC, etc. For
officials and representatives of the status quo, the special status was necessary for retaining control over the tribal
area. They justified FCR by using words like “balance of power”, “inter-tribal”, etc. In the absence of political activities in
FATA the true picture of representation is missing. The marginalization of the traditional actors such as maliks or
Political Agents (PA) during conflict evoked a sense of nostalgia for the time when these actors wielded power.
Diverse and seemingly conflicting views on how to reform FCR were expressed in the three workshops. Even those who
spoke of abrogating the Regulations also favored the institution of jirga.
This exercise consolidated those differing views of tribal people into concrete policy recommendations. A guest
speaker, a former secretary, said that “usually impracticalities are talked about” on FATA. This process was meant to
avoid those “impracticalities.”

Process:
The Committee met in November and December 2008 to look into the consensus of the three workshops with the
tribal people.
SBF's Experts' Committee for FATA reforms comprised of: former legislators from FATA, former public officials,
constitutional experts, FATA specialists, and development professionals. The incumbent Governor KP was also a
member of the Expert Committee. The team was assisted by a core team of academicians from the Peshawar
University.
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Their two-day deliberations resulted in a set of recommendations covering the administration, judicial and legislative
structure and a review of the development scenario of FATA.

Administrative Structure
l
The executive authority over FATA/FRs may be exercised in the name of the President of Pakistan. However

there is a need to redefine the administrative structure and functional processes.
l
The newly reinstated Commission rates in the settled districts of Khyber Pukhtunkhwa adjoining FATA/FRs

should be strengthened to effectively coordinate between the settled and Tribal Areas.
l
Political Agent's role must be modernized and rationalized. The Civil Armed Forces (CAF) should be

operationally under the Commandant but accountable to the Political Agent for purposes of law and order.
Khassadars should be gradually merged with the newly raised Levies force but induction in this new force
should continue to be made on the principle of territorial representation. This force shall serve as community
police with clear territorial responsibility. New service structure for Khassadar force and Levies should be
evolved on modern lines with better incentives in order to attract young, educated and talented tribal youth.
Khassadar force and levies should be provided with adequate training and equipped with modern weaponry.
l
There should be an Agency Council on the pattern of local government councils in each agency and FR of FATA

with a two-tier system. The Agency Council shall be elected on the basis of adult franchise with suitable
nominations to the extent of one-fourth made by the Governor. The delimitation of wards for the election of
Agency Council shall be done in a manner that allows every khel and sub-khel due representation in the body.
The transfer of power to the Agency Council should be properly sequenced starting with development work in
the area. The entire development of an Agency should be assigned to its respective Agency Council. In order
to ensure effective and transparent utilization of funds, the normal audit and accountancy rules and
regulations shall also be applicable to the Agency Council. The Agency Council should also maintain a standing
list of Jirga members for the resolution of disputes amongst the tribal people under the Riwaj.

Judicial Structure
l
For the resolution of disputes, the tribal people shall have the option of resolving the same through Riwaj,

Sharia or ordinary law of the land.
l
In case disputant parties opt to get their dispute resolved through Riwaj, the same shall be adjudicated upon

by the Jirga. Riwaj should be codified and modified to the extent of its repugnance, to fundamental rights and
established norms of justice. For the constitution of Jirga the elected Agency Council shall maintain a standing
list of Jirga members. The disputant parties shall be given the right to make a choice from the list for the
constitution of Jirga for resolution of civil or criminal disputes. Thus the Agency Council shall nominate the
Jirga members with the consent of the disputant parties and communicate the same to the Political Agent for
formal notification. The trial shall be conducted by the Jirga with Political Agent / Assistant Political Agent as
the presiding officer. Proper record and documentation shall be maintained and the principles of evidence
duly observed in such trials. The decision of the Jirga shall be reflected by majority votes. If the Jirga arrives at a
consensual decision, it shall be final and no appeal available against the same. If it is a split decision, then the
right of appeal shall be available in the FATA Court.
l
A court to be called the FATA Court should be established to which appeals from the split decisions of Jirga shall
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be made. It shall also serve as a court of first instance in those cases where the disputant parties opt to resolve
their dispute according to law or Sharia.
l
In keeping with the value of the suit, the right to file second appeal against the decision of FATA Court shall be

available to the aggrieved party in the Peshawar High Court in its appellate jurisdiction which shall have a
special bench for FATA. Recourse to the Supreme Court shall be only on the point of law or interpretation of
the Constitution.
l
The special bench for FATA in the Peshawar High Court shall have two types of jurisdiction: Appellate and

Original. In its appellate jurisdiction, it shall hear appeals against the decisions of FATA Court. The original
jurisdiction of the High Court under Article 199 of the Constitution of the Islamic Republic of Pakistan shall be
available to the tribal people against administrative actions for the protection and enforcement of their
fundamental rights under the Constitution. In addition the original jurisdiction of the Supreme Court of
Pakistan under Article 184(3) of the Constitution will remain available to the residents of FATA.

Legislative Structure
l
FCR in the present shape is incompatible with international norms and fundamental rights guaranteed in the

Constitution of Pakistan. All provisions of FCR – substantive as well as procedural – which are in violation of the
fundamental rights including selection of Jirga members (section 2), trial procedure in civil/criminal matters
(section 8 & 11), the power to blockade hostile or unfriendly tribes (section 21), demolition of and restriction
on construction of hamlet, village or tower on the frontier (section 31), removal of persons from their places
of residence (section 36), manner/method of arrest/detention (section 38 & 39), security for good behavior
(section 40, 42), imposition/collection of fine (section 22,27) should be suitably amended. These provisions of
FCR are contrary to Article 8 of the Constitution, which provides that any law or custom or usage having the
force of law, in so far as it is inconsistent with the fundamental rights, shall be void. Many provisions of FCR
violate several articles of the Constitution e.g. Article 4 (right of individual to be dealt with in accordance with
law), Article 9 (security of person), Article 10 (safeguards as to arrest and detention), Article 13 (protection
against double jeopardy and self-incrimination), Article 14 (inviolability of dignity of man, prohibition of
torture for the purpose of extracting evidence), Article 24 (protection of property rights) and Article 25
(equality of citizens). Thus FCR needs to be suitably amended to bring it in conformity with the fundamental
rights given in the Constitution.
l
FATA/FRs should be given representation in the Provincial Assembly of Khyber Pukhtunkhwa. Furthermore, in

order to make the representation of FATA/FRs in the Parliament meaningful, the legislative powers of the
President in relation to FATA should be transferred to Parliament. In consequence, the Parliament and the
Provincial Assembly shall make laws for the FATA/FRs on the subjects assigned to them by the Constitution.
l
Laws extended to FATA/FRs shall be enforced and administrative arrangements for their enforcement shall be

ensured in the amended framework.
l
Riwaj of tribal people should be codified as far as possible and then turned into Acts of Parliament or Provincial

Assembly, as the case may be. This will lend ownership of the tribal people to the laws governing them. Riwaj
should not contain anything that is repugnant to the established norms of justice and fundamental rights
under the Constitution.
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Restrictions on political parties in FATA/FRs should be removed and party-based elections for the provincial
l
and national legislatures should be introduced by extending the Political Parties Order of 2002 to the Tribal
Areas.
Keeping in view the aspirations of the people of FATA for speedy justice, the Government should enact special
l
procedural law providing for alternative dispute resolution (ADR) mechanism.

31

National Seminar on
Mainstreaming FATA

The consolidated policy recommendations based on the suggestions by the tribal people were presented to the
President, Islamic Republic of Pakistan.
The recommendations were forwarded in a grand tribal jirga at the President House on January 24, 2009. The exercise
was carried out by Shaheed Bhutto Foundation with the assistance of National Democratic Institute.
The jirga was chaired by the President and attended by Governor KP, FATA's leaders including maliks, Senators and
members of national assembly. Dr. Syed Kamal, President SBF, formally presented a copy of the summary report on
mainstreaming FATA to the President of Pakistan. Mr. Malik Waris Afridi also thanked the President and assured that
FATA was ready for change. Speaking on behalf of the tribals, he said that FATA's citizens want to enter into the
mainstream of national life.
On this occasion, the President of Pakistan endorsed, in principle, policy recommendations for FATA reforms. These
reforms were announced on the eve of Independence Day 2009 and signed into law on August 12, 2011.
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President Announces
FATA Reforms Package

August 14, 2009

In August last,
Shaheed Bhutto
Foundation
invited hundreds
of tribesmen
from all tribal
agencies to solicit
their views on
the FCR and
political reforms
in the tribal
areas.
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Strengthening Consensus

The President interacts with representatives of political parties
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President Signs
FATA Reforms Package

On August 12, 2011, the President of Pakistan signed the “FATA Reforms Package” into law.
The FATA Reforms Package allowed political parties to operate in the region and inserted several checks on the power
of local public administration.
The signing in ceremony was attended by the Prime Minister, Chairman Senate, Speaker National Assembly,
parliamentarians, political parties' leaders, tribal elders and policy makers. Speaking on the occasion, President Asif Ali
Zardari said:
The law has been changed in accordance with the aspirations of the people and democratic principles while respecting
local customs and traditions.
Below are the salient features of the law:

Extension of Political Parties Order of 2002
l
The Political Parties Order of 2002 was extended to FATA which lifted restriction on political parties to operate

and disseminate their programmes in the Tribal Areas.

Amendments to FCR (1901) and other Provisions
l
The President announced the curtailment of arbitrary powers enjoyed by Political Agents hitherto over arrest

and detention. The amended provisions entitled an accused to apply for bail as a right.
l
It shall be mandatory to produce an accused before a judicial authority under FCR with 24 hours of arrest.
l
Women, children below the age of 16, and any person above 65 shall not be arrested or detained under the

rule of 'Collective Responsibility'.
l
The rule of 'Collective Responsibility' was further amended to ensure that only immediate male members of

the family would be covered under the rule as a first step followed by sub-tribe and other sections where
circumstances so warrant.
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Cases shall be disposed of in a fixed timeframe and delay in proceedings rendered legally reprehensible. Cases
l
referred to a Jirga will be required to submit findings within 90 days.
An Appellate Forum has been established against the orders of the Political Agent comprising the Divisional
l
Commissioner and a dedicated Additional Commissioner (Judicial) to be notified by the Governor.
A FATA Tribunal has been established headed by a Chairman and 2 other Members, one of whom shall be a
l
person who has been a civil servant in BPS-20 or above with experience of tribal administration. The other
Member will be a person qualified to be appointed as a judge of the High Court, and also conversant with
Riwaj.
The FATA Appellate Tribunal has also been empowered to review its decisions. The Tribunal may, on an
l
application of any person considering himself aggrieved by any decision given, decree passed or order made
by it, filed within 30 days review the same to correct any mistake or error.
The FATA Tribunal shall exercise the power of revision against the orders and judgment of the appellate
l
authority and shall have powers similar to the High Court under Article 199 of the Constitution.
A new provision has been incorporated in the FCR providing for action against persons found guilty of false
l
prosecution in civil and criminal matters. The defendant has also been made eligible for adequate
compensation in criminal cases, and compensatory costs in civil matters.
No person shall be deprived of his property without adequate compensation in line with the prevailing market
l
value calculated in accordance with the procedure prescribed in the Land Acquisition Act of 1894.
To promote financial accountability, the principle of annual audit has been extended to funds generated and
l
expended in FATA. Thus the funds at the disposal of Political Agents shall be audited by the Auditor General of
Pakistan.
Rules shall be framed for regulating the Agency Welfare Fund.
l
Provision has been made in the law for jail inspections in FATA by the FATA Tribunal as well as the appellate
l
authority.
The right to have legal advice and to be represented through counsel has been legally acknowledged through
l
the Reform Package.
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Press Coverage

In August 2008,
the Shaheed
Bhutto
Foundation
invited hundreds
of tribesmen
from all tribal
agencies to solicit
their views on
the FCR and on
political reforms
in the tribal
areas. They
unanimously
recommended a
minimum set of
reforms.
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FATA and SBF:
Historical Perspective

Shaheed Zulfikar Ali Bhutto, the former Prime Minister, was the first ever Chief Executive of Pakistan who visited all
tribal agencies of FATA and started massive development schemes in this strategic belt of Pakistan. Mr. Bhutto took the
tribesmen of FATA into confidence, provided them with substantial employment, fixed jobs quota, inducted them
through lateral entries into superior services of Pakistan, sent thousands of them on work visas to Middle East, laid
down the foundation of modern communication infrastructure in FATA, provided them free electricity, dug tube wells
both for irrigation and drinking water supply schemes, established Cadet College Razmak, announced a medical
college and constructed a tertiary-care hospital in Parachinar, announced an engineering college for Mohmand and set
up industries in various tribal agencies in lieu of guarding the western frontiers of Pakistan.
The tribesmen still remember and love Mr. Bhutto for his steadfastness for the tribal areas of Pakistan. The main
architect of the 1973 Constitution of Pakistan, Mr. Bhutto inserted Article 247-6, which states:
The President may, at any time, by Order, direct that the whole or any part of a Tribal Area shall cease to be
Tribal Area, and such Order may contain such incidental and consequential provisions as appear to the
President to be necessary and proper:
Provided that before making any Order under this clause, the President shall ascertain, in such manner as he
considers appropriate, the views of the people of the Tribal Area concerned, as represented in tribal jirga.
The Founding Patron of SBF, Benazir Bhutto, was also a strong advocate of bringing reforms in FATA.
Shaheed Benazir Bhutto incorporated special FATA-related provisions the Party manifesto for the 2008 general
elections. The manifesto lays down that:
l
Political Parties Act will be extended to the tribal areas.
l
Subsequently all other laws will also be extended to FATA
l
As a first step, changes will be brought in FCR in consultation with the people.
l
A regular judicial system with right to appeal will be introduced.
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Seats in the Khyber Pakhtunkhwa Assembly will be increased to accommodate representatives from FATA
l
elected directly on adult franchise basis.
FATA will be made a tax free zone on items manufactured in these areas.
l
1.

In May 2006, the Founding Patron of SBF, Shaheed Mohtarma Benazir Bhutto, set up a FATA Committee of the
Party under the Chairmanship of late Major General (Retd.) Naseerullah Khan Babar, Chairman Board of
Governors, SBF. The Committee was tasked it to recommend, in consultation with the stakeholders, course of
action on the following:
Reforms in the FCR
l
Political Reforms in FATA
l
Bringing FATA in national mainstream and ending their isolation.
l
Extending Political Parties Act to FATA followed by extension of others suitably.
l

2.

SBF's Founding Patron, Shaheed Mohtarma Benazir Bhutto, filed a petition in the Supreme Court seeking
extension of the Political Parties Order to tribal areas. The Benazir Democracy Institute (BDI) of the Foundation
also separately filed a petition in the SC.

3.

The Senate of Pakistan unanimously adopted on November 29, 2004 a resolution moved by Director BDI calling
for amendments in the FCR.

4.

On a requisition filed by Director BDI, the Functional Committee of the Senate on Human Rights took up the issue
of FCR and formed a sub committee to examine the century old regulation in consultation with all stake holders
and recommend amendments.

5.

The report of the subcommittee headed by Senator Farhatullah Babar, Director BDI, made a number of
recommendations aimed at reforming the regulation. The report was endorsed by the 100-member Senate on
August 27, 2005.

6.

The Prime Minister in his first address to the nation in March 2008 announced far reaching amendments in the
FCR. SBF welcomed PM's remarks.

7.

On April 24, 2008 the PPP government set up a Committee on FCR under the Chairmanship of Law Minister which
held wide ranging consultations with stake holders and drew from previous reports. Director, Benazir Democracy
Institute of SBF also participated in the deliberations of the Committee. SBF also placed on record the
recommendations of the regional workshops with the Committee.

8.

Shaheed Bhutto Foundation's plan and strategy over a period of over three years helped in evolving consensus
amongst the tribesmen, policy makers, political players and experts on FATA reforms.

9.

The President of Pakistan signed into law “FATA Reforms Package” on August 12, 2011.
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Epilogue
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Qimat Khan
Qismat Khan
Rahmatullah Khan Darpa
Khel
Saadiq-ullah Khan
Samiullah Dawar
Shams-ur-Rehaman
Sherin Akbar
Prof Dr Sultan Mahmood
Zakir-ullah

FR Tank:
1.Malik Haji M. Shumal Khan

FR Lakki:
1.
2.
3.
4.

Dil Gul baJar
Dilbar Shah
Ishfaq Bhitani
Malik Qadir Khan

FR DI Khan:
1.
2.
3.
4.
5.

Sardar Muhammad Nawaz
Atlas Khan Sherani
Engr. Shahi Khan
Malik Khawrey Nasir Khan
Qazi Ismaiel Shah

FR Bannu:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Engr. Attiqu-ur-rehmand
Engr. Jahangir Khan
Fahar Alam
Farzand Ali Khan Wazir
Hajj Bahadar Khan
Khalid Wazir
Laeeq Zaman
Laiq Zaman
Malik Abdullah Noor
Malik Jaffer Khan
Muhammad Zaman Haidar
Wilayat Khan
Khalil Khan
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Annexure 'B'

Workshop Speeches And Remark
Speeches by the Chief Guests
Mr. Owais Ahmed Ghani
Former Governor KPK – Northern FATA Workshop
Mr. Najmuddin Khan,
Federal Minister for SAFRON – Central FATA Workshop
Mian Raza Rabbani
Leader of the House and Minister for Provincial
Coordination – Southern FATA Workshop

Keynote Addresses
DR. Faqir Hussain,
Secretary Law and Justice Commission of Pakistan – Northern FATA Workshop
Lieutenant General (retired) Ali Mohammad Jan Orakzai
Former Governor, KPK – Central FATA Workshop
Senator Abdul Rahim Mandokheil, Senior Deputy Chairman
Pakhtunkhwah Millie Awami Party – Southern Fata Workshop

Concluding Speeches
Afrasiab Khattak
President Awami National Party, KPK – Northern Fata Workshop
?
Mr. Abdul Latif Afridi
President Peshawar Bar Association – Central Fata Workshop
?
Remarks By Mr. Ameer Haider Khan Hoti
Chief Minister KPK – Southern Fata Workshop
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Mr. Owais Ahmed Ghani
Former Governor KPK
Today, the topic of our discussion is Federally Administered Tribal Areas. We are all familiar with the situation
in that region, which seems to have become the most discussed topic nowadays. The importance of our tribal areas is
reflected from the fact that it is not just being discussed in Pakistan but outside the country as well. My conviction,
however, is that the situation in FATA will improve, though one is not sure how long it may take. This improvement in the
region will depend on our collective will and wisdom, especially of the people of FATA. The challenge for us today is to
comprehend how this change for improvement can take place and be channeled in the right direction. Needless to say,
a change in the wrong direction will not just be detrimental for this region but for the entire country. No doubt, Pakistan
in general and FATA in particular are facing a multitude of issues.
Pakistan, including FATA, is faced with a troubled situation for the last three decades, and this scenario, one way or
the other, is also affecting the rest of the world. Our tribal region is situated on two kinds of fault lines. The first is the
geo-tectonic one. The region is situated in an earthquake zone, with Hindu Kush range housing many tremor zones. The
other fault line lies in the fact that the region is situated in an internationally strategic zone. If one looks at the history of
this region, starting with Alexander the Great to Genghis Khan, Mughals, Turks, Iranians and many other invaders all
coming to this very part of the world. These invaders, attacking either from the north or the south, fought their wars in
this region. The history has kept repeating itself even in the last two centuries with British only leaving the region in
1947 followed by the then USSR in 80s while the United States and NATO have taken their places today. I am a firm
believer of the fact that we are a peace-loving nation, but others do not let us live alone in peace. This is evident from
the history which tells us that we have never invaded our neighbors, but were always subjected to excesses. This can be
said that this region will keep on experiencing many quakes while we will have to keep absorbing them. I also believe
that this region is not meant for the weak and therefore those considering them stronger have been trying their luck
here. We are a strong people and that is why this area is our natural habitat. And therefore I have no doubt whatsoever
that we will survive these present challenges and come out successfully from this complex situation, as the people of
this region have been doing so for centuries. Many powers have invaded this region and then left after short periods.
But we, on the other hand, have always been here and will be here forever.
Ladies and Gentlemen, I would like to assert on this point that every danger or difficulty brings with it an opportunity
for its victims. Presently, we are facing many threats. But we have also been provided with some opportunities, to
recognize and bring improvements in our system that has been experiencing stagnancy over the years. It is a historical
fact that societies accept changes only after they have gone through chaos and troubles. Revolutions are never
peaceful, but bloody and violent. Today, we have been given an opportunity to bring improvement in our political,
social and economic systems and, therefore, we must go for this change without an iota of hesitation or fear. We
should, therefore, wholeheartedly accept offers or any incentive programs that are open for mutual consultations and
brainstorming, as a step in the wrong direction may lead us to greater chaos. The example of Swat is in front of us where
mistakes were made at the time when it was subsumed in Pakistan without the introduction of a proper judicial system.
As a result, this created a vacuum, which led to formation of TNSM of Maulana Sufi Mohammad. This, in my opinion can
be ascribed to the fact that change at that time was not directed properly. Genuine issues were left unaddressed
leading to chaotic situation of Swat of today. Let there be no doubt that if we want to bring change in FATA, it must be
brought thorough from a process of consultations and discussions; otherwise a Swat-like mistake can lead to bigger
chaos.
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Here, we must first understand the ground realities. In case of FATA there are two main players who need to be
consulted for the introduction of change in this region. They include the tribesmen, living in FATA, and the Government
of Pakistan, those responsible for the administration in the region, that include the political agents, Governor and
others, with the latter also being one of the stakeholders.
I believe there are a few misconceptions about FATA. I was reading one of the articles which argued that FATA
should be decolonized. I came across a contradiction in the same article where it was mentioned that people of FATA
are freedom lovers and they know how to fight and have always resisted invaders. I wonder how one can make such a
people a colony. Human rights violations, suppressive administration system and other injustices in FATA are usually
played up. Does anyone think that people living in FATA can be contained? One of my officers was telling me that people
of FATA are ordinary people and should be treated accordingly. I corrected him that they are not ordinary, which is
evident from the fact that only about a million people living in two Waziristan regions are giving such a tough time to
the entire world. They are not ordinary people, but are special and one must deal with them accordingly. They are
intelligent and I know them very well as my in-laws also happen to be from the tribal areas. Let me narrate a story to you
that I heard from one of my friends. As a result of agreement between the British and the then Afghanistan ruler, in the
late nineteenth century, FATA came under the control of the former. British officers consulted the elders of Mahsud
tribe, from the Waziristan region, about the system of administration for FATA. The tribesmen were of the opinion that
British laws are too complicated to be practiced in FATA, while they did not consider themselves to be pious enough to
be governed through Sharia laws either. The opinion of the tribesmen at that time was that they will somehow manage
with the British laws. So I ask my friends that knowing the tribesmen to be very intelligent people would not they be
able to manage things in their own way?
There are many misconceptions about Frontier Crimes Regulations commonly known as FCR as and about the
Political Agents. A Political Agent, wrongly considered a king of his tribal agency, can only exercise his authority in
protected areas which generally don't go beyond metalled roads. But in reality, the tribal agency is, by and large,
governed through local traditions and the Political Agent has to go accordingly, seeking help from the Maliks and other
elders. And that is why he is called a Political Agent, as he does not exercise his administrative authority directly but
undertakes political tactics to govern and solve problems of the tribesmen.
Secondly, I would like to explain the system of governance in FATA. People living in tribal areas are bona-fide
citizens of Pakistan. They travel on Pakistani passports and carry the National Identification Cards. They can join any
government institution and purchase property anywhere in Pakistan. The only difference between FATA and the rest of
Pakistan is of the administrative system in the former, which was introduced by Great Britain. The British wanted
Afghanistan to become a buffer state between the former USSR and their colony -the subcontinent. FATA was created
to cushion the British-controlled areas of the subcontinent from Afghanistan, while Frontier Regions (FRs) were
inserted between FATA and the subcontinent to create a further cushion. Pakistan has inherited this system. The
judicial system practiced in FATA is different from the rest of Pakistan. Tribesmen have their own traditions to settle
disputes. There is no taxation in tribal areas which is, in fact, a huge concession for the tribesmen. Then there is an
agreement between the government of Pakistan and the tribesmen making the locals responsible for the defense of
their land in lieu of the concessions and incentives they are being given under a different system of governance for
tribal areas. The same agreement also enables the political administration and different government agencies and
departments to function unhindered in tribal areas making respective tribes responsible for ensuring that no anti-state
or criminal elements would take refuge in their area. In case the agreement is violated, the political administration is
authorized to take action against the violators under the FCR. The administration starts with softer punishments,
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gradually moving towards the more stringent ones. For example, first a Jirga [tribal counsel] is held to settle an issue,
followed by fines etc., and then come arrests from the responsible tribe. If all efforts prove fruitless, FCR authorizes the
government to resort to army action against the violators of the agreement.
Frontier Crimes Regulation is in accordance with the tribal traditions. Tribesmen settle their disputes through
traditional ways and means and the same has been enshrined in the Regulation. When Prime Minister Yousaf Raza
Gilani, in his inaugural address to the National Assembly, announced the abolition of the FCR, we were faced with two
kinds of reactions. Those who lived outside the tribal areas favored the announcement, while those living inside the
FATA were opposing the abolition and asking for Sharia to be introduced as a replacement to FCR. I have been told by
some of the tribesmen that they will not accept the Civil Law of Pakistan but only Sharia in case the FCR is scrapped. We
conveyed the feelings of the tribesmen to Islamabad where a committee was constituted to look into the matter by
consulting all the stakeholders. I believe this initiative is extremely important in enabling all the stakeholders to discuss
and analyze different aspects of the issue and come up with some agreed proposals.
Two other factors are important to consider while any decision is taken about the future of FATA. There are, in all,
seven agencies and six frontier regions, all being, by and large, entirely different from one another in a range of aspects.
Each tribal agency has its own particular atmosphere, a set of traditions, economies and even the thinking approach is
different from one area to another. The South is different from North Waziristan, while the Kurram Agency has its own
specific problems. Similarly, FR's are different from one another in almost all respects. One must therefore keep in mind
that a uniform approach might not work for all the tribal areas. The solution must be flexible enough to accommodate
the uniqueness of all the tribal Agencies and Frontier Regions.
Similarly, changes and reforms should not be introduced in one go, as it would create problems. Swat is an ideal
example of such haste. The changes and reforms should be introduced in the form of smaller packages implemented
step by step. In other words, we will have to adopt a consultative and incremental approach. The situation in FATA is
abnormal and cannot be dealt with by normal means.
In FATA, we are not just simply facing a law and order situation but an active insurgency. Let me put this in another
way; before Afghanistan's invasion by the then USSR in 1979, there were only two forces in FATA vis-à-vis the tribesmen
and the government of Pakistan. The system was designed around these two power centers. After the USSR attack on
Afghanistan, FATA served as the launching pad of Afghan Jihad. Jihadi organizations developed into today's militant
groups, has emerged as the third force to be reckoned with.
This third force is not only well organized consisting of well-trained and experienced fighters, but it is also armed
with most sophisticated weapons and has access to huge funding from unknown sources. Most importantly, unlike
ordinary tribesmen who respect their traditions, these organizations are not bound to follow the centuries-old tribal
way of life. Tribesmen do not have enough resources to resist or compete with these organizations. Tribes are mostly
restricted to their particular areas, while the militant groups, on the other hand, have contacts with other tribes and
even have linkages at an international scale. And therefore we will have to keep in mind all these three force s while
trying to change the system.
The government has to use force only as a last resort and I assure that it was not government which started the
armed conflict. I can also claim that the government had first exhausted all possible efforts to find a peaceful solution to
the conflict. Ironically enough, even the government's efforts for finding a peaceful settlement were severely criticized.
Here again Swat is a good example. I am asked why not negotiate with the militants and my response is that one can
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only talk to those who are ready to sit on the negotiation table. In such an eventuality, one first has to think of his own
defense and only then he can think of talking with the attackers.
We will have to keep in mind the factor of militancy, while introducing reforms in FATA. The government is,
however, determined to steer FATA out of its present turmoil with its three-pronged policy viz. solution through
peaceful means and dialogue, speedy development, and using force as a last resort. In case of force, we follow the basic
rule that it should be avoided as much as possible but when used, it should be employed accurately. All these three
approaches have to be implemented simultaneously and in sync.
In the case of FATA, as I have mentioned earlier, we have both threats and opportunities in-hand; and as a Governor
who also belongs to the tribal areas, I assure you of full support in your efforts.
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Mr. Najmuddin Khan
Federal Minister for SAFRON
Mohtarma Benazir Bhutto Shaheed had always stressed the need for development of tribal areas. She filed an
appeal in the Supreme Court for the extension of Political Parties Act to FATA. She always asked the party to consult
tribal elders for the development of FATA and had come up with three proposals i.e. merger with NWFP, creating a
separate province or some arrangement on the pattern of Northern Areas Council. She had also agreed to institute
constitutional changes to satisfy the people of tribal areas.
In my opinion, the most pressing issue for the tribal areas today is the judicial system which is defective and full of
flaws. The government has finalized a new judicial system for tribal areas. In this system, disputes will be settled by
tribal elders in the presence of political administration. Decisions taken under this system would be challengeable at a
forum, which will include a Sessions Judge. Above this would be a tribunal, comprising, inter alia, of a High Court judge.
All forums would make decisions according to tribal traditions and norms.
We ask where the 10 billion US$ received in the name of FATA have been spent? But from now onwards, whatever
we receive will be spent on the development of the people of FATA.A system that is transparent and accountable is
necessary for this.
Efforts are underway for the revival of Pak-Afghan Grand Jirga and you would see its positive results in the near
future.
Let me also inform you that Prime Minister Yousaf Raza Gilani has directed for setting-up a Foundation to
accelerate the development process in FATA. The Prime Minister has, in this regard, announced Rupees 13 billion for
developmental schemes to be implemented in FATA.
Reforms will be introduced very soon but peace is the most important thing and for this we need participation and
help of the tribesmen.
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Mian Raza Rabbani
Leader of the House and Minister for Provincial Coordination
Today's event carries a special importance as it is an effort to address the prevailing situation in the tribal areas, which is
adversely affecting the whole country. Unless a sound and sustainable solution is found for the current challenges,
which is also acceptable to different political factions, remedying the situation would be immensely difficult. I will not
go into the history of the tribal areas because, as I understand, the historical perspective of the region has already been
presented to you in some detail.
I would like to place some submissions before you. First of all, as I stated earlier, the issue of FATA has now
become a central concern for the whole region and, in fact, put the solidarity of the federation of Pakistan in jeopardy.
Considering the central nature of this issue as well as the specific culture and tradition of the region, the solution has
to be indigenous and cannot be imported from outside. Unless we take into account the wishes and aspirations of the
people of FATA, we cannot move toward. Any solution without such an approach will be fragile. It will also fail to
reflect the wishes and aspirations of the people of FATA. History has, time and again, taught us that all those
politically maneuvered solutions that did not have the ownership of the people could not survive for very long.
There is another thing which is quite apparent. There is no military solution to this problem for the region. To say
that one or two military operations will bring peace to the region is wishful thinking. History tells us that you may be
able bring peace in a region for some time through military means but you cannot sustain peace militarily. If we look
back in time and see how similar issues have been resolved, we would discover that almost all of them have been
resolved through negotiation and dialogue. Unless the people of FATA, the Maliks, and other influential locals are
involved in the peace process, we will not be able to find a lasting solution to the ongoing crises. I am also of the
opinion that making some amendments in the FCR will not be able to yield positive results. This for me is simply a
delusion. I believe that the time has come for us to introduce a comprehensive political package, in consultation with
all the main stakeholders, to bring lasting peace in the region, of which FCR is just one element. The extension of the
Political Parties Act as well as the restructuring of the political administration are of the utmost importance while
looking for solutions.. Until now a system that is based on federally appointed Governor and Political Agent has been
in vogue in the region as per clauses246 and 247 of the Constitution of Pakistan. But this mode of governance is no
longer effective.
New realities demand a fresh approach. It is the aspiration of the people of FATA to have a political form of
government in the region which is devised through consultation and consensus. The people of FATA need to have
representation both at the provincial and federal levels. But as I have mentioned before, these are proposals which
must be discussed and finalized in consultation with and through the participation of the people of FATA. This
participation should not be limited to those who are based in Islamabad or in Peshawar but needs to be extended to
grassroots. That is the level that is aware of and understands the local issues. All proposals emerging from such an
exercise will in fact be sustainable because they will reflect the wishes of the people of FATA. And when such a system
is devised, it will not just have the participation of the locals but will also have their ownership. Such a system will be
lasting and cannot be tampered with by anyone, be it the extremists, the fundamentalists or the outsiders. A system
which has local ownership is also protected by the locals.
Therefore, I strongly believe that the efforts of SBF and BDI are for a worthy national cause. It is in fact a favor to
the people of Pakistan that such workshops and discussions are being organized which are yielding concrete
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recommendations to be presented far and wide so that further deliberations could be made on the same. In this way,
the recommendations could be shaped into an implementable plan.
It is my belief that the 3Ds – democratizing, developing and defining FATA – are an absolute essential for the
region. There is another set of 3Ds owned by the Government that you must have heard of. These are dialogue,
development and deterrent. As I have said before, peace in FATA as a whole and especially in the Waziristan agency
can only be brought about through dialogue. The present government, since it has come in power, has tried to take
the path of dialogue and only where absolutely unavoidable, has force been used. And that too on a limited scale.
Otherwise, we firmly believe that peace can only be built through political means. Only on such a foundation can
peace be enduring and long-lasting.
There should be no ambiguity about the fact that the territorial integrity and sovereignty of Pakistan will be
protected at every cost no matter who and how powerful the aggressors are. No one has any right to come into the
territory of Pakistan and launch operations. And the present government, both the Prime Minister and the President
have made such powers realize through their policy statements that the country will defend its territorial integrity at
all costs.
I have full faith in the deliberations of this workshop. I am confident that these discussions will produce fruitful
and concrete recommendations which will lead us squarely in the right direction.
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Dr. Faqir Hussain
Registrar, Supreme Court of Pakistan
Former Secretary, Law and Justice Commission of Pakistan
History and Demography: The Federally Administered Tribal Areas (FATA) have a long history of enduring invasions
from Central Asia and Mediterranean. Its rugged terrain and inhospitable environment, coupled with the fiercely
independent nature of the inhabitants, often led to resistance to the invading hordes. At times though, they joined the
invaders on their conquest of states and principalities in the Indian Subcontinent. The area twice became battleground
of the major or super power conflict; once, in the 19th century in the conflict known as “Great Game” between the
imperial powers i.e. Great Britain and Czarist Russia; and again, in 1979, in the super-power conflict between USA and
USSR, following the Russian occupation of Afghanistan. In the first conflict, the tribal belt saw some action but mainly
served as buffer zone between the two imperial powers. In the second conflict, this territory served as training ground
and launching pad for the Mujahedeen's (Muslim fighters) hostile actions against the Russian army. The US-dominated
coalition, comprising the capitalist block, made this region as their military headquarters against the Russian
occupation army. The ensuing “Super Game” transformed the region into a hotbed of Islamic insurgency and militancy.
To fight the Russians, local and Afghan Mujahedeen were recruited and foreign elements brought in to join the Jihad
(holy war). The fighters were given training and armed with most sophisticated weapons. Following the withdrawal of
Russian troops from Afghanistan, all foreign assistance terminated and the Mujahedeen were left to their own devices,
to find new causes to fight for. The incident of 9/11 and subsequent American intervention in Afghanistan, followed by
stationing of ISAF and NATO forces in that land, turned the heat on the Mujahedeen as well as their hosts and
collaborators i.e. local Taliban in the tribal belt. The Pakistan army also got sucked into the volatile situation, and by
carrying operations against militants, caused collateral damage in the shape of civilian casualties and destruction of
property. This was contrary to the 1947 accords with the tribal people to respect their autonomy and non-interference
in tribal affairs. The situation was further complicated by the continuous assaults of ISAF/NATO forces inside the tribal
belt. It transformed the geo-political situation and social environment of the region.
The region has a peculiar system of administration, whereby the people are governed by their local chieftains
called Maliks, through financial strings controlled by the Federal Government and exercised by its appointed officials
called Political Agent. This system has been in vogue for more than a century. In 1901, the entire northwestern frontier
region of British-India was placed under the rule of the Governor-General of India, who governed it through the Chief
Commissioner of the Punjab Province. The region, called, North West Frontier Province (NWFP) was divided into
“settled areas” or Districts and “tribal areas” or Agencies with differing legal and administrative structures. The “settled
areas” had a system of administration as elsewhere in India, whereas the “tribal areas” were controlled under an
indirect system of governance, wherein a government official i.e. Political Agent would rule through the local tribal
chiefs (Maliks). This way, the tribes enjoyed their autonomy and cooperated with the Government in return for
financial incentives. The arrangements however were not perfect and during the course of colonial occupation, the
British troops were often embroiled in repeated battles with various tribes in the areas.
The peculiar system of administration for the tribal areas continued even after independence. The Indian
Independence Act 1947 put an end to the agreements reached between the Government of British-India and tribal
Maliks. Technically the region had become independent. However, soon, fresh agreements were made by the Federal
Government with the Maliks, whereby the tribes acceded to Pakistan and pledged to maintain loyalty, in return for
financial incentives. The agreements were patterned on the earlier treaties with the Colonial Power. Later on, in 195152, the agreements were revised to grant the Government greater control in tribal affairs.
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The successive Constitutions of 1956, 1962 and 1973 of Pakistan retained this colonial system of administration.
Under the 1973 Constitution, the overall administrative and political control of the FATA lies with the President,
exercised through the Governor of NWFP, as his agent. On the ground, control is exercised by the Political Agent, vested
with wide powers and given funds to secure loyalty of influential elements in the region. This is how the Malik system
was developed for indirect exercise of control over the population through their local chiefs, who act as intermediaries
between the local inhabitants and Government. This way, the tribal belt is allowed to retain their semi-autonomous
status. The system is given legal cover through the Frontier Crimes Regulation (FCR) 1901. Closer scrutiny of the
agreements between the tribal chiefs and the Government of Pakistan would reveal that such pacts do not envisage
any base for or deployment of troops in the region. The Maliks merely promised loyalty and allegiance to the
Government, in return for financial consideration.
FATA covers an area of 27,220 square kilometers, which is roughly about 3% of Pakistan's total territory. Its
population, as per the 1998 census, is recorded as 3.1 million inhabitants, which forms 2.4% of the country's total
population. The area has a very low literacy rate i.e. merely 17.4% (29.5% males and 3% females) as compared to the
national literacy rate of 56%.
The region consists of 7 “Agencies”, namely, Khyber, Mohmand, Bajur, Kurram, Orakzai, North Waziristan and
South Waziristan and 6 “Frontier Regions” adjoining the Districts of Peshawar, Kohat, Bannu, Lukky Marwat, Tank and
Dera-Ismail Khan. The Khyber Agency was established in 1879, Kurram Agency in 1892, and North and South Waziristan
in 1885. The Mohmand Agency was created in 1951 followed by Bajur and Orakzai in 1973.

Constitutional Status
Under the Constitution, FATA forms an integral part of Pakistan. Article 1 clearly mentions it as part of the national
territory. Article 145 empowers the President to issue directions to the Governor for discharge of functions as his agent
in the tribal areas. Article 246 enumerates the Federal Agencies/Regions and Article 247 prescribes the manner and
method of their administration. The later Article states that the executive authority of the Federation extends to FATA,
to be administered by the Governor, subject to President's directions. Laws and regulations can be extended and new
ones formulated for the region. The laws passed by the Parliament do not automatically apply to FATA, however, on the
President's direction; these can be made applicable to it. Up till now, more than 100 laws have been extended to FATA.
Subject to ascertaining the views of the people of the area, as represented in tribal Jirga, the President can end the
tribal status of any particular agency or entire tribal territory. The Governor on the direction of the President
administers the area. A large number of civil, criminal, fiscal and electoral laws have been extended to FATA. Article 247
however, debars the jurisdiction of Supreme Court and High Court to the tribal belt, except when the Parliament so
provides. However, this prohibition does not affect the jurisdiction of the Supreme Court and High Court, exercised in
relation to tribal areas immediately before the commencing day of the Constitution. Under Article 142(d), the
Parliament has exclusive power to make laws with respect to matters not enumerated in any of the Legislative Lists for
such areas in the federation as are not included in any province. Further, Article 258 states that until Parliament by law
otherwise provides, the President can make necessary provisions for peace and good governance of any part of
Pakistan, not forming part of a province.
As per the Federal Government's Rules of Business, the responsibility for the overall administrative and political
control of FATA falls under the Federal Ministry of States and Frontier Regions (SAFRON). The SAFRON Ministry,
accountable to the Prime Minister, however, performs limited role of serving as conduit for transfer of funds to the
area. Otherwise, it is virtually irrelevant in policy formulation or its implementation in the region. The ultimate
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executive authority rests with the Governor, in his capacity as agent of the President. Previously, the Governor
exercised his authority through the provincial bureaucracy, however, as of the year 2002, a separate Secretariat i.e.
FATA Secretariat has been established for managing the affairs of the region. A Political Agent, appointed by the Federal
Government, runs the administration in each Agency and an Assistant Political Agent heads each sub-division in the
Agency. The Political Agent performs several functions: he is an executive officer, magistrate and revenue collector. He
oversees the development projects, maintains law and order and ensures peace in the area through the force of
Khassadars, Levies and other paramilitary forces.

Political System and Governance
The Constitution provides for representation of FATA in the Parliament. The articles 51 and 59 of the Constitution
reserve 12 seats in the National Assembly (NA) and 8 seats in the Senate for the region. The seats in the NA are filled
through direct system of election, whereas those in the Senate through indirect system, with NA members forming
Electoral College for the Senate membership. Before 1996, a limited electoral college (some 37,000 Maliks) elected the
NA members. The Government then introduced adult franchised in the tribal belt, thus the 1997 elections followed by
the subsequent 2002 and 2008 elections were held on the basis of adult franchise. Almost all the major political parties
have their branches in the region; however, elections are held on non-party basis, because the Political Parties Order
2002 has not been extended to the region.
In the year 2004, the Government established Agency Councils as local government institutions in the region
to facilitate the participation of people in governance and development schemes. The local government planned for
the tribal areas however differs from the settled areas, in as much as; it lacks the 3-tiered structure i.e. Union
Administration, Tehsil Government and District Government. FATA has a single tier of local government structure. 70%
of the Agency councilors are elected whereas 30% seats are reserved for Maliks, Ulama, scholars, technocrats, women
and minority. The FATA Secretariat on the recommendation of the Political Agent nominates individuals for these seats.
Only 19 seats are reserved for women. The councilors have not been provided with powers equal to their counterparts
in the settled areas, which reduce their effectiveness to address the issues of law-and-order, poverty, human rights and
socioeconomic development. Further, the Political Agent of each Agency is made the Chairman of the Agency Council
and the Assistant Director of Local Government & Rural Development serves as a Secretary of the Council. The
induction of officials at higher positions considerably reduces the powers and capacity of local government institutions
to deliver.

Legal System
Even though FATA clearly forms part and parcel of the national territory, the Federal and Provincial laws do not
automatically apply to the region. The Governor, subject to the President's direction, can make laws applicable to the
region. And again, whereas the Constitution guarantees fundamental rights and freedoms to citizens, these rights are
practically denied to the tribesmen on account of the bar on the jurisdiction of the superior courts to the area. It means
that whereas the fundamental rights are available to the resident of FATA, there, enforcement however is denied to
them. The legal instrument to govern and administer the region is the Frontier Crimes Regulation (FCR) 1901. The FCR
provides for a system of collective territorial responsibility and collective punishments. It empowers the Political Agent
to punish an entire tribe or clan for crime committed on its territory by arresting individuals, seizing or demolishing
their property and imposing fines on them. Dispute-resolution is through Jirga (council of elders). The Jirga findings are
however not binding on the Political Agent.
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Challenges to FCR
The operation of FCR has not been smooth. There were challenges. It frequently came under review from the courts on
the ground of repugnancy to fundamental rights, guaranteed by the Constitution. Cases started coming to courts soon
after the promulgation of 1956 Constitution, which contained fundamental rights for citizens. Successive judgments of
the superior courts declared various provisions of the law void, these being inconsistent with the fundamental rights.
Such judgments were Dosso v. State (PLD 1957 Quetta 9), Toti Khan v. DM, Sibi (PLD 1957 Quetta 1), Abdul Akbar Khan v.
DM, Peshawar (PLD 1957 Pesh 100), Abdul Baqi v. Superintendent, Central Prisons, Match (PLD 1957 Karachi 694),
Khair Muhammad Khan v. Government of WP (PLD 1956 Lahore 668) and Malik Muhammad Usman v. State (PLD 1965
Lahore 229). Justice A. R. Cornilius in the case of Sumunder v. State (PLD 1954 FC 228) called the FCR proceedings as
“obnoxious to all recognized modern principles governing the dispensation of justice”. The Court observed that in the
circumstances, it is impossible to preserve public confidence in the justness of the decision made under the FCR.
In the given scenario, it was difficult to visualize as to how may the FCR survive the judicial scrutiny and be retained
on the statute book, side by side with the fundamental rights. The judicial challenge subsided though, with the
Supreme Court verdict in the case of State v. Dosso (PLD 1958 SC 533), which justified the abrogation of the 1956
Constitution on the doctrine of “revolutionary legality”. The repugnancy of FCR therefore could no longer be tested visà-vis the Constitution. Later, the constitutional dispensation revived, however in the subsequent years, no serious
challenge has ever been posed to FCR, hence its continuation.
It may be noted that the High Court in the case of Dosso v State (PLD 1957 Quetta 9) exercised jurisdiction (under
Article 178 of the 1956 Constitution) despite the ouster clause. The Court did this on the ground that tribal areas are
included within the territory of Pakistan and the citizens residing therein are entitled to the benefit of fundamental
rights, guaranteed by the Constitution. This is how the Court struck down certain provisions of the FCR, which were
found to be repugnant to Article 5 (equality before the law and equal protection of law) of the Constitution. The
Peshawar High Court in the case of Mohammad Irshad v Assistant Commissioner, Swat (PLD 1990 Pesh 51) struck down
the PATA Criminal Laws (Special Provisions) Regulation I of 1975 and PATA Civil Procedure (Special Provisions)
Regulation II of 1975, as these were found to be in violation of the Article 25 of the Constitution. A stunning blow was
delivered by the Supreme Court to the notion of special areas, deprived of the benefits of the Constitution, in the case
of Al-Jehad Trust v Federation of Pakistan (1999 SCMR 1379), wherein the Court assumed jurisdiction under Article 184
(3) on a petition filed before it, seeking the enforcement of fundamental rights of the people of Northern Areas. It may
be clarified that the Constitution makes no mention of Northern Areas. Article 257 refers to Jammu & Kashmir only by
stating that when the people of State of Jammu & Kashmir decide to accede to Pakistan, the relationship between
Pakistan and that State shall be determined in accordance with the wishes of people of that State. As per judgment of
the Supreme Court of Azad & Jammu Kashmir in the case of Federation of Pakistan v Malik Mohammad Miskeen (PLD
1995 SC AJK 1), the Northern Areas are not part of Azad & Jammu Kashmir territory. The Supreme Court nevertheless
assumed jurisdiction, the matter being of public importance relating to enforcement of fundamental rights. The Court
ruled that the people of Northern Areas are citizens of Pakistan for all intents and purposes and like other citizens have
the right to invoke any of the fundamental rights and liable to pay taxes and other levies, competently imposed. The
Court observed that the people are entitled to participate in the governance of that area and should have an
independent judiciary to enforce, inter alia, the fundamental rights. It accordingly directed the Federal Government to
initiate appropriate legislative and administrative measures to enable the people of Northern Areas to be governed
through their chosen representatives and to have access to justice through an independent judiciary, inter alia, for
enforcement of their fundamental rights. The Government subsequently enforced the direction. Earlier on also, the
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Supreme Court had in the case of Superintendent of Land Customs, Torkhem v Zewar Khan (PLD 1969 SC 485) ruled that
tribal areas were legally part of the territory of Pakistan as several laws including Customs Act, were applicable to it. The
Court observed that both under the international law as well as the municipal law, the tribal territories are part and
parcel of Pakistan, as are duly recognized by foreign states.
Reference to international law is important in the sense that international human rights instruments, to which
Pakistan is a signatory, are binding on the State in respect of all regions and all people. Therefore, it is incumbent upon
the State to take necessary constitutional, legislative or administrative measures to extend international human rights
norms and principles to all the people in the State, including the FATA.
Judging by the standards of international human rights principles, the norms practiced in civilized states and the
fundament rights guaranteed in the Constitution of Pakistan, the FCR fails to meet the test of compatibility. This is so
because FCR has a peculiar origin. The British devised it as an instrument of subjugating the tribes and disciplining its
inhabitants. It was necessary to establish the writ of the Colonial Authority. In drafting it, the Government relied upon
some of the customs and traditions, prevalent in the tribal belt. However, such customs and traditions were twisted to
suit the Government plan of protecting favorites' and securing convictions of opponents. The selection of Jirga
members was therefore left to the executive authority, and the findings of Jirga were not binding. This way, the
Executive was made the ultimate authority and final arbiter to initiate trial, prosecute offenders and award
punishments. The trial forum including appellate and revision authorities are from amongst the Executive.
Consequently, the law contains no concept of an independent and impartial judicial authority or a court of law to follow
due process and dispense free and fair justice. This is contrary to the mandate of the Constitution. The very Preamble as
well as Article 2-A and 175 of the Constitution provide for an independent judiciary. This vital safeguard is altogether
missing from the FCR. All its provisions – substantive as well as procedural – e.g. selection of Jirga members (section 2),
trial procedure in civil or criminal matters (sections 8 & 11), the power to blockade hostile or unfriendly tribe (section
21), demolition of and restriction on construction of hamlet, village or tower on frontier (section 31), removal of
persons from their places of residence (section 36), manner, method of arrest, and detention (section 38 & 39) security
for good behavior (sections 40, 42) imposition and collection of fine (sections 22 -27) recovery of fine from relatives
(section 56) etc, are in violation of the Constitution. This is contrary to Article 8 of the Constitution, which provides that
any law or custom or usage having the force of law, in so far as it is inconsistent with the fundamental rights, shall be
void. Quite clearly, the provisions of FCR are in violation of several articles of the Constitution e.g. Article 4 (right of
individual to be dealt-with in accordance with law), Article 9 (security of person), Article 10 (safeguards as to arrest and
detention), Article 13 (protection against double jeopardy, self-incrimination), Article 14 (inviolability of dignity of
man, prohibition of torture for the purpose extracting evidence), Article 24 (protection of property rights) and Article
25 (equality of citizens).
International human rights principles, judicial norms practiced in civilized states and the Constitution of Pakistan
envisage certain basic principles to be present in the criminal justice system. These principles include the presumption
of innocence until proven guilty and trial under due process procedure. The safeguards available to citizens are: no
arrest or detention without breach of law; when arrested, accused to be informed of the grounds of arrest; the right to
consult and be defended by a Counsel of choice, and if the accused is indigent, such Counsel to be provided by the
State; production of the detainee before the court within shortest possible time but not exceeding 24 hours of arrest;
extension in period of detention subject to remand given by the court; release on bail and the bail bond to be of
reasonable amount; release and acquittal of the accused in the event of the Prosecution failing to establish the guilt;
right of accused to be treated in accordance with the law and enjoy the protection of law; right against selfincrimination or double jeopardy or retrospective punishment or punishment greater than prescribed by law; right of
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the accused to produce witnesses in favor and cross-examine witnesses against himself; humane and dignified
treatment while in custody, prohibition on use of torture for extracting evidence and prohibition of inhumane,
degrading or humiliating treatment or punishment. An essential safeguard is trial by an independent and impartial
court of law through due process and free and fair dispensation of justice.
These are, let me stress, the established safeguards practiced in the advanced societies. Many of them regrettably,
are missing from the system of criminal justice in vogue in Pakistan. The criminal justice system is confronted with
multiple problems and challenges, besides the absence of adequate safeguards for the accused. It is neither
expeditious nor economical, and contains major drawbacks for the victim to secure his right or redress of grievance,
and the accused to get a fair trial. If the system is still considered better than FCR, then perhaps FCR is the worst form of
legislation. FCR is patently contrary to the constitutional norms. The law therefore needs to be reviewed. Review must
however follow detailed study of the ground realities and local traditions. It should reflect the social ethos and
aspirations of the people of tribal areas. Perhaps a gradual process of reform of the law may be undertaken. To begin
with, some of the draconian provisions in the FCR e.g. seizure and confiscation of property and arrest and detention of
an individual without due process, debarring a person in tribal area from entering the settled district (Section 21),
removing a person from his residence or locality (Section 36), fines on community for crime committed by individuals
(Sections 22, 23), prohibition on erecting village, walled enclosure and their demolition (Sections 31 – 33), recovery of
fine from relatives (Section 56) etc, should be abolished. Where appropriate, ordinary criminal law may be extended to
the tribal area to prevent gap or void in legislation.
Furthermore, the accumulation of executive and judicial functions in a single Authority should be done-away with.
Judicial authorities, working under the High Court, should exercise judicial functions at the trial, appeal and revision
stages. The High Court can be made the court of ultimate appeal in cases under FCR. The Jirga members should not be
selected by the Executive and their findings, on facts of the case, be made binding, except when it is against law, equity
or public policy. Meanwhile, a study group comprising experts from different fields and local representatives and
professionals may be set up to study the law and prepare an alternative framework. The new system should be
practical and practicable. It would help facilitate in removing the grievances of the local population and integration of
the tribal belt in the country.

Socio-economic conditions
FATA is economically a backward region. Some 60% of the population lives below the poverty line. Per-capita income is
as little as half of the national per-capita income. The agricultural base is weak due to lack of arable land, mechanized
agricultural implements and irrigation system. There exist economically viable resources and mineral deposits
including marble, copper, limestone, coal, etc, however, high economic cost coupled with deteriorating law and order
situation make exploration or exploitation difficult, if not impossible. There is no banking system and hardly any
industry or business activity; consequently, there is huge unemployment in the area. Smuggling of contraband goods
including drugs and weapons are the principal commercial activity on which thousands depend for livelihood.
Budgetary constraints prevent the requisite amount of funding for good governance, infrastructure development,
economic growth; and foreign aid to the region is a difficult to flow because of the security concerns and lack of
adequate institutional support or presence of NGOs to facilitate in the socio-economic development projects. The
literacy rate is much below the national level. There are scant health facilities and a few medical doctors to provide
medical care. Difficult terrain, relative isolation, few natural resources and deteriorating law-and-order situation pose
serious challenges to Government. The US and some other countries are favorable to plans for development of FATA.
There is a proposal for operationalizing the trade routes through the tribal belt as an essential part of regional
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development strategy. The US also proposed the establishment of Reconstruction Opportunity Zones (ROZs) in the
tribal areas on both sides of the Durand Line. It is a useful proposal as regional-integration strategy and counterterrorism measure. It would help improve the region's economy and enhance employment opportunities. The plan
however would require peace and amity in the region as a precondition and the support of its inhabitants. It would
immediately lead to infrastructure development by building roads, improving communication and water and power
supply. US have recently pledged $750 million to develop infrastructure, human resources in the ROZs, in order to
address the issue of poverty and reverse the trend towards militancy and Talibanization.

Conclusion
The continued neglect and maintenance of status quo in the region has wrought untold sorry and suffering for its
inhabitants. This way, problems multiplied and crucial issues were ditched. Poverty, illiteracy and bad governance led
to alienation of the tribesmen. Denial of fundamental rights including the right to life, liberty, safety, dignity, property
and freedom of though, movement, expression and association, left the inhabitants at the mercy of strong and
powerful, be it a local chieftain or an obscurantist religious zealot. It furnished an ideal environment for extremism and
militancy to take roots. Extremism and militancy are eating into the vitals of the tribal society. FATA is in the eye of a
building storm of colossal magnitude. Extremely bad experiences of violation of accords with the people of the region,
no State protection of life, liberty, property or honor and denial of justice have led to alienation of masses. The people
see no hope of the situation improving. This state of affairs is a sure recipe for disaster. The situation has been
successfully exploited by obscurantist elements in the shape of Talibanization of the region. It is shameful for a State to
fail its inhabitants in terms of ensuring their safety, property and giving them justice. Non-action to remove grievances
and bad governance has caused enormous damage.
The people are losing hope for any change for the better. Serious damage has been caused but perhaps there is still
a lingering hope to reverse the process. It is primarily on account of the fiercely independent nature of the people and
their courage to resist the pressure towards creating an obscurantist society.
Notwithstanding the difficulties, the people continue to demonstrate tremendous vitality and aspire for change
and progress. Majority of the people in this turbulent region are not influenced by the phenomenon of extremism.
According to a recent survey conducted by the Islamabad based Centre for Research and Security Studies, 95% of the
inhabitants of FATA stand for the girl education, whereas only 4% oppose it. Nine out of ten opined that Taliban do not
represent true Islam and another 91% consider the Taliban-way as the wrong-way, indeed just 7% consider it the rightway. Similarly, 86% of the respondents disapprove of the smashing of CD shops by the Taliban's and only 13% support
their action. Again, tribal people are not in favor of Talibanization of their society, they just oppose foreign intervention
and military operation in the region. The survey showed that 77% people do not welcome the deployment of army in
their region and 84% of the respondents said that the religio-political parties are not the true representatives of the
FATA people. The survey clearly brings out the common perception that the general public does not favor the
Talibanization of their region. Like people elsewhere in the country, they aspire for personal safety, human rights,
socioeconomic uplift and improvement in the quality of life of the ordinary man.
As stated before, the FATA simmering has been largely on account of its criminal neglect and emphasis on
maintenance of status quo. There has never been any serious effort at reform and to bring about economic, social and
political integration of the region into the mainstream. The people were left to their own devices and suffered
humiliation at the hands of Government functionaries and exploitation at the hands of chieftains, religious forces and
criminal elements. There is need for coherent and practical framework to address the basic needs of the people,
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through provisions of infrastructure facilities and economic activity to ensure sustainable livelihood and reduce
poverty. There is also need for political and legal reform to extend the benefits of law and good governance to the
people. The following recommendations are being made:
1.

There is a need to review the dual system of administration, one for settled areas and another for the tribal
region. It may be examined as to whether the mere extension of the settled areas' system of governance to
the tribal belt would help improve the situation in that region. Such experiment failed to produce good results
in Swat, where the extension of an inefficient and corrupt system of administration and dispensation of justice
merely added to the miseries of the common man. Finding little comfort from public officials or elected
representatives, the inhabitants were attracted to the medieval system of rough justice of the Taliban. The
blunder should not be repeated in the tribal belt. An appropriate system must therefore be devised for the
region after consultation with the relevant stakeholders including tribesmen, Maliks, elected representatives
and government officials;

2.

It is unclear as to why the people of FATA, though citizens of Pakistan, are denied the benefits of law including
enjoyment of fundamental rights and freedoms, guaranteed by the Constitution. It is therefore desirable that
the jurisdiction of High Court and Supreme Court is extended to the region;

3.

The FCR, an outdated law, drafted on the principle of denial of due process, judicial independence and
impartial dispensation of justice has little scope for reform to meet the present-day requirements of a civilized
society. Therefore, ultimately a new and modern legal instrument has to be crafted. Meanwhile however, the
law should be amended to do-away with some of its draconian provisions like arrest and detention without
charge, punishment without due process, seizure and confiscation of property, blockade of hostile or
unfriendly tribe, demolition of and restriction on construction near frontier, fines on community, removal of
persons from their places of residence, manner and method of arrest, security for Good behavior, imposition
and collection of fine, recovery of fine from relatives, etc.;

4.

The Jirga selection should be by parties to the dispute. The Political Agent should have no role in the matter.
Further, the Jirga findings should be binding, except when against the law or public policy. One Jirga should not
be substituted by another, except with consent of the parties involved;

5.

The executive and judicial powers of the Political Agent should be separated. An independent and impartial
judicial tribunal should conduct trials, whose orders and decisions are reviewed and appealed against before
a higher judicial forum including High Court and Supreme Court;

6.

The President has the power to terminate the tribal status of an Agency or entire tribal area, subject to
ascertainment of views of its inhabitants as expressed in Jirga. It may however be examined as to whether
FATA be made into a separate administrative zone or merged into the NWFP. In case of the later option, the
people of FATA have to be given representation in the Provincial Assembly;

7.

The government needs to adopt a comprehensive approach to integrate FATA in the mainstream. Such
approach must encompass security, governance and development. Indeed, it is the State failure to extend its
control over and provide good governance to the citizens of FATA, which has enabled the militants to mount a
powerful challenge. There is a need for establishing the writ of Government. The duality in approach in the
shape of appeasement to warlords, religious extremists and militants should be discarded. The Government
should take broad political and economic measures to curb militancy and extremism in the tribal belt;
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8.

The crises of governance are likely to persist until the introduction of modern democratic political institutions
and an end to the colonial-era administrative framework, so that the people have active participation in
governance. The Political Parties Order 2002 should be extended to the area. The Local Government
Ordinance 2002 should also be enforced in its entirety, with the councilors elected through adult franchise;

9.

Greater investment should be made in health and education sectors to provide these basic necessities to the
people;

10. Government should establish industrial zones and create employment opportunities. It should strive and
create conducive environment for investment in the region;
11. People should be given skills training for productivity and enhanced income. There is a need for developing
human resources by investing in education including educational training schools and technical colleges;

and
12. Trade and commerce should be encouraged and the trade in drugs and firearms should be curbed.
All this and much more needs to be done but it should be done in a planned way and consistent manner, subject to
consultation with the local population. Changes and improvements should be introduced under a phased plan. There
must be gradual changes in the overall system of governance so as to enabling the people to get used to modern system
of government. Reform process should be such that there is continuity and change, taking into account legal
preferences and choices for improving governance.
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Lieutenant General (retired) Ali Mohammad Jan Orakzai
Former Governor, KPK
First of all, I would like to express my gratitude to Shaheed Bhutto Foundation for inviting me to this extremely
important seminar. What distinguishes this event from others is the fact that it has participation from the grassroots
and has involved all the stakeholders including the tribal leaders, opinion makers and intellectuals. I am very hopeful
that the deliberations of the seminar and its recommendations will go a long way in improving the situation and helping
the government and the policymakers. I am also very hopeful that, as a result of this event, we will be able to have a
clearer direction to move ahead for bringing peace, stability and development in the tribal regions.
I am certainly not an authority on the subject of tribal areas. As a matter of fact, I believe that there is no one who
could claim to be an expert of tribal areas and those who do claim are simply untruthful. I agree that the people who
live on the other side of the Attock Bridge know very little about FATA. When I became the Governor of NWFP, a Federal
Minister, who was about to visit Washington D.C. asked for a briefing on FATA. I invited him to the Frontier House in
Islamabad for the briefing. He asked me about FATA, PATA and FR. I also drew a map of the tribal areas and tried
explaining him the basic geography of the region. Then he asked me where is South Waziristan in Wana. I explained to
him that Wana is part of South Waziristan and not vice versa. After speaking to him for about two hours, I realized that
he was unable to decipher much about FATA but what disturbed me more was that he had to discuss Pakistan's policy
on FATA with his US counterparts. The point that I am basically trying to make here is to establish the fact that there is no
one who can claim himself to be an expert on FATA. We are gathered here just to share our experiences and
observations and to formulate certain conclusions on the basis of our discussions. I am sure that everyone here will be
taking an active part in the group discussions.
I will mainly talk about the ground realities in FATA based on my experience and observations. My experience is
primarily based on the fact that I belong to tribal areas, served as Corp Commander Peshawar and then Governor of
NWFP for about one and a half year. And I absolutely respect anyone who disagrees with my opinions.
If we would like to understand tribal areas, we must appreciate that FATA and FRs are faced with an extremely
complex situation and have become an international issue. Many individuals and groups are involved and interested in
this particular part of the world. And if we fail to see the whole picture, we will not be able to understand the problems
that FATA is currently facing.
Through media most of us are now aware of Pakistan's policy towards FATA. Let me explain to you the viewpoint of
the outside world regarding our tribal areas. I was invited to a three-day workshop organized by a Berlin-based World
Security Network Foundation, aimed at preparing proposals for policymaking on FATA. The workshop was attended by
the NATO officials and also by German secretaries and representatives from USA, UK and Gulf Cooperation Council. I
was absolutely startled to listen to their opinions about the tribal areas. What they had basically concluded in their
discussions was that FATA is a lawless land, a safe heaven for terrorists and that Al-Qaeda and their leaders, i.e. Osama
Bin Laden, have shifted from Afghanistan and have found sanctuaries in this region. They also believed that these
people are planning for another 9/11-like attack on western countries, which is to happen in near future. They were
also of the opinion that Afghani Taliban frequently visit FATA for regrouping, reorganizing and reinforcing their ranks to
launch their offensive against NATO forces in Afghanistan. They also believed that Pakistani Taliban from settled
districts of the country have been pouring into FATA to get training before moving on to Afghanistan for Jihad while 95%
of the suicide bombers for Afghanistan are trained in FATA. Pakistan and ISI were blamed by them for the suicide attack
on Indian embassy in Kabul. They also held FATA responsible for the deteriorating situation in Afghanistan. They were
also of opinion that unless the situation in FATA is controlled, things cannot be improved for Afghanistan. Earlier,
westerners used to believe that problems mainly exist in Afghanistan. But over the last two years the nexus has

70

changed due to the anti-FATA media campaign in the western countries. Participants of that workshop also believed
that Pakistan and FATA are the most dangerous places in the world and something needs to be done about these areas.
Delegates also believed that Pakistan and FATA serve as a launching pad for smuggling of narcotics to the other parts of
the world. This had shocked me as Pakistan is being blamed despite the fact that we have brought down our poppy
cultivation to minimal, while Afghanistan is still producing 7,000 metric tones of poppy every year. As I said I was really
disturbed to listen to the delegates at that seminar. But I was well prepared and presented my viewpoint over there
with authority.
I am not going to discuss the history of FATA. My discussion would primarily circle around the event of 9/11. Before
9/11, Afghanistan was ruled by the Taliban, headed by Mullah Omar, while Osama Bin Laden and Al-Qaeda also had
their bases over there. There was peace in Afghanistan but western world did not approve of Taliban. Poppy cultivation
had come down to bare minimal. For example, in 1994-95 Afghanistan produced a total of 900 metric tones of poppy,
which Taliban gradually brought down and eliminated it by 2000-2001. FATA was also a peaceful area during the same
period and there were no allegations of terrorism. The outside world knew very little about this part of the world. By
then no one had labeled Taliban as terrorists and religious seminaries as their breeding places. I have personally never
witnessed Taliban involved in any activity against the army or government of Pakistan till my retirement as Corps
Commander Peshawar in March 2004. The phenomenon of suicide bombing, which has in fact come from Iraq, was
unknown to this part of the world.
Then 9/11 happened. How can one country ask another to hand over its citizens? There is an International Court of
Justice for such issues. However, there were differences over this issue and Osama Bin Laden was not handed over to
US authorities. Objectives of US attacks on Afghanistan included removing the Taliban government, weaken or
completely eliminating Al-Qaeda, arresting or killing Osama Bin Laden, introducing democracy and reconstructing the
infrastructure of Afghanistan, returning and rehabilitating Afghan refugees and making Afghanistan economically,
politically and militarily stronger, peaceful and democratic, so that it cannot serve as a safe heaven for terrorists any
longer.
Let us now examine the situation in the present-day Afghanistan and to what extent the US objectives have been
accomplished. The Taliban government is not in power anymore. But Taliban are still a factor very much to be reckoned
with, Mullah Omar is still alive and Taliban are reorganizing in form of a strong resistance movement and in fact they are
getting even stronger by every passing day. And now even people other than Taliban are joining hands with them.
Whereabouts of Osama Bin Laden are unknown after 9/11. Is he still alive or dead: nobody knows. The United
States, Afghanistan and other western countries all believe that he is in tribal areas, while we believe he is in
Afghanistan. Some believe that he is hiding in the areas along with the Pakistan-Afghanistan border. Taliban resistance
movement has gained tremendous momentum, with many people joining in. In fact, the history of Afghanistan is
repeating itself. We know from the history that in the first Afghan War, the entire British army was killed except for one
doctor. What happened to the then USSR in Afghanistan? Now another super power is in Afghanistan. Let us see what
happens to it. The important thing is that the people of Afghanistan live through their history time and again.
Regarding democracy, you know better what kind of democracy exists in the present day Afghanistan. In fact, there
is no law or peace in Afghanistan; only war. Democracy in Afghanistan is restricted only to Kabul. If the law and order
situation in Afghanistan was better, 2.6 million Afghans living in Pakistan as refugees, would have returned to their
country.
In terms of development and reconstruction, the southern and eastern provinces of Afghanistan, which comprise
50% of the country and are inhabited by Pakhtuns are plunged into war. Development in the present circumstances is
impossible. Even in northern Afghanistan, we are yet to witness any substantial developmental projects to be launched
which could bring prosperity in the country.
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The level of poppy production, which was absolutely eliminated in 2001, has once again jumped to 7,000 metric
tones of production a year. There are even reports that the Taliban and other resistance groups are using poppy money
to finance their military operations.
Now let us examine Pakistan, which in October 2001 announced to join hands with the rest of the world in war
against terrorism. From December 2001 to June 2003, Pakistan army and paramilitary forces made inroads to the no-go
areas in tribal areas, along the Pak-Afghan borders, and this was made possible with the consent of the tribesmen. All
this was achieved through peaceful means. Today, about 100,000 Pakistani troops are manning 900 posts at the
western borders to check cross-border movement. Around 1,500 to 1,800 army and paramilitary troops have been
killed and about 3,000 to 4,000 have been injured in several operations carried out in tribal areas. Foreign terrorists
were either arrested or killed as a result of these operations. Military operations were also conducted against local
terrorists, who either got killed or were arrested. But the operations also caused collateral damage to life and property
of innocent people, which resulted in losing of local support for government's operation. Operations are yet to reach a
positive conclusion. Instead they have further aggravated the situation, with terrorism spreading from a few tribal
agencies to all and even some of the settled districts of NWFP. Even the peace agreements with the resistance groups
failed. Many other groups from outside tribal areas have also joined hands with these resistance outfits, posing a great
challenge to the government of Pakistan.
Let us now look at the reasons for the increase in terrorism and suicide attacks in Pakistan. Firstly, people now
believe that US and their NATO allies led war in Afghanistan is illegal and immoral. They consider it as part of a broader
plot to wage crusade against the Islamic world. War against terrorism is being used against Islamic countries. US
invasion of Afghanistan is part of a plan to control natural resources of the region, besides keeping a close watch on
Russia, China, Iran and the nuclear state - Pakistan. They are also of the opinion that the US presence in Afghanistan
would continue even after the elimination of Al-Qaeda and Osama Bin Laden. People believe that it is the US war which
we unnecessarily brought in to our County. Tribal areas are being used as a laboratory for power seekers for 200 years.
Russia invaded Afghanistan and tribal areas were used for Jihad, which was termed as right by the Western powers
then. People are confused why fighting against the USSR was for a just cause and the present day fighting against US is
wrong. There is a strong feeling here that Pakistan was used for the personal interests of the United States in 1980's.
People of Pakistan believe the same today, which the Taliban are effectively propagating for their own gains.
The decision of Pakistan to join hands with the allied forces against their “so called” war against terrorism has
never enjoyed much support in the public discourse and such decisions usually meet with failures. The tribes in FATA
live on both sides of the Pak-Afghan border, enjoying excellent relations due to their common culture, language and
religion. Tribesmen on Pakistani side have always crossed the border to help people on the other side whenever there
is unrest or war in Afghanistan. Presently, since the tribesmen are willing to go across the border to fight the invading
US and NATO forces in Afghanistan, they are being stopped by Pakistan and its army, they believe those confronting
them, be it Pakistan army or the paramilitary forces, are hand in glove with the invaders. And instead of going to
Afghanistan they are waging jihad on this side of the Durand Line too. In the beginning, the army operations in FATA
were conducted with the help of the tribal elders and they were meant to be against foreigners only. With the passage
of time, these operations have become more intense and with the introduction of heavy weaponry which has resulted
in collateral damage and loss of innocent lives has created mistrust about the government among the tribesmen.
Let us now briefly review the peace agreements. The much publicized first peace agreement was signed in April
2004 in Shakai. Within two weeks of Shakai Peace Agreement Nek Mohammad was killed and there are widespread
strong suspicions about who had killed him. His death resulted in an end to the agreement and fresh fighting started.
Second agreement was to be signed in Bajur at 9 am on October 30, 2006, but the seminary where it was to be signed
was bombed at 5 in the morning killing 82 people. The agreement never got signed and Bajur is still bleeding. On
September 6, 2006, the government of Pakistan signed yet another agreement in North Waziristan. This agreement
was widely criticized for different reasons. Two weeks after signing the agreement, I accompanied the then President

72

Pervez Musharraf to USA, where too the agreement came under sheer criticism. Only after few months of inking the
agreement, Shawal, Saidgai, and Lwaramandi witnessed bombardments and there were other tactics launched to
sabotage the peace accord, which ultimately was the case and the fighting again resumed. Srarogha Agreement was
inked in February 2006 in Mahsood area of South Waziristan. There was peace for sometime but in January 2007
Damadola was bombed which followed by worsening of situation in Mahsood's area. All this points in the direction that
there are certain forces which do not want to see peace prevailing in the tribal areas. Very recently, government is again
foiled in attempting to sign peace agreement with the Mahsood tribe. My strong suspicions are on those foreign forces
who wish to engage our army and paramilitary troops on western borders, making them impotent for action anywhere
else. The rest you understand better.
The presence of military in FATA has somewhat puzzled the tribesmen about the role of the political
administration, which has resulted in weakening of the latter and strengthening of terrorist groups in the region. This
vacuum which was created in between the tribesmen and the political administration was eventually filled by the
terrorist outfits. As a result, the terrorists further strengthened themselves in areas of FATA where political
administration has little writ.
During the last 15 to 20 years, there has been a mushrooming of religious seminaries in the tribal region as well as
in the adjoining areas. These seminaries have attracted hundreds and thousands of students due to free education and
shelter as well as work after the completion of their studies and ultimately a place in Jannat (heaven). As a poor person,
one does not get such a proposition in mainstream schools, where they do not even have teachers and other basic
infrastructure. The presence of education based on madrassa system in our societies is not something new. But their
facilitation in recruitment and training of terrorists was not known to us. There are ever increasing number of young
people in tribal areas that are being attracted to such terrorist outfits. In addition to this, there are criminal elements
that are disguising themselves as Taliban and carrying out their illegal activities with impunity.
I would like to conclude my discussion by reemphasizing on three pressing aspects.
1.

Situation in tribal areas and even in the settled areas of NWFP cannot be improved without peace and stability
in Afghanistan which can only be achieved if the allied forces are pulled out from the region. It is next to
impossible to curtail cross border movement of militants into and out from Afghanistan, as there is a long
porous border between the two countries. Even the Berlin Wall could no stop Germans from crossing over
from one side to another. I cannot emphasize this further that the situation in the region will not improve until
the foreign troops are pulled out from Afghanistan.

2.

The Allied forces used force to achieve their objectives in Afghanistan, which, as we know, has been a failed
strategy by and large. Though, the government of Taliban was over thrown, but it, in return, created bigger
problems. Since Pakistan has become an ally in the war against terrorism, we have perhaps suffered the most.
We must exert pressure on our allies and convince them in changing their strategy for Afghanistan. These
were the views which I had expressed to US officials and, as a result, they held a Loya Jirga in Afghanistan.
Similarly, the strategy of Pakistan in relation to the tribal areas which is based on force has been a failure. We
must evolve a comprehensive and long-term policy to undertake development projects, and negotiations
simultaneously with establishing law and order in the region. We must try seeking a political solution to
Afghanistan through settlement of disputes by the method of negotiations mainly.

3.

Since the problems of FATA are now spilling into the settled areas of NWFP and have brought instability in the
whole country, we therefore, need to find a lasting solution of the ongoing crises on urgent basis. The tribal
areas of Pakistan have been neglected for 60 years, which is evident in the budget of 2000-2001 where only
one million rupees were earmarked for the whole region. It is now receiving rupees 7.2 billion annually to
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cater the needs of 6 million people, who do not have college, hospitals, roads and access to other basic
necessities. Secondly, 80% of the budget for tribal areas goes into ongoing schemes for development. The
FATA Development Program was Sustainable a wonderful program, for which USA had promised US$ 7.5
million for a period of five years. Up till January of this year, when I was still serving as the Governor of NWFP,
we had not received a single penny. On the one hand, we are continuously being asked to do more but on the
other we are given all sorts of excuses when it comes for the international community to fulfill their
obligations. FATA urgently needs an economic development package, along with a new political system
addressing the issues of law and order and judicial system.

Recommendations
1.

Pakistan should immediately and sincerely try for the revival of Pak-Afghan Grand Jirga, which despite all
odds, has brought forward some very good decisions. An Afghan minister Farooq Wardak, in a recent
interview, also supported the revival of the Jirga. A question might be raised that why Pak-Afghan Grand Jirga
is not being revived? The reason behind this may be that Pakistan has become occupied with so many other
things.

2.

Pakistan must review its policy on war on terror, which has been ineffective. We receive dictates and orders
from somewhere else. Despite being a sovereign, independent and dignified nation, if we accept dictates
against our own interests it merely reflects our weakness. We are though poor and under-developed but still a
dignified nation. The government of Pakistan must draw a line between its own interests and those of our
allies, making it clear that there cannot be a clash between the two. It will only be possible if the policies are
not made in isolation by individuals and are being discussed in the parliament andwith the tribal elders. Such
policies will then have support from the public. This will make our leaders stronger, enabling them to look into
the eyes of our allies and foes.

3.

FATA needs extensive development, though this goes hand in hand with maintenance of law and order in the
region. But we cannot wait any longer for the peace to have returned fully to start development projects in the
region. It is a misperception that people of FATA are against developmental schemes. They want girls' schools,
paved roads and safe drinking water as anyone else would. This is high time for our allies to come forward in
helping us in this regard. It is extremely important that developmental schemes are visible to the tribesmen
and not just mentioned on papers as has been the case in the past. All this has been pointed out in the FATA
Sustainable Development Program. We should have schemes to create jobs for the tribal youth and exploit
natural resources, i.e. minerals in FATA, which is one of the most mineral rich lands in the world. Coal of Dara
Adamkhel and marble of Mohmand Agency are just a few examples. Mineral could be one of those sectors
where we can have immediate investment.

4.

Constitutional status of FATA is the same for more than a hundred years. I request you to keenly observe and
review this system and have a conclusive viewpoint on whether we need to bring changes into the existing
system. I would also request you to look at the outer world around us. We should ponder on the subject
whether the present status of FATA needs to be changed or status quo should prevail. In this regard, I will not
give any recommendation but ask you to give it a sincere thought, as it involves our future generations'
interests.

5.

We also need to think over the judicial system in FATA. The question that we might ask ourselves is whether
FCR should be retained or scrapped. There are also proposals for extending High Court and Supreme Court
jurisdiction to FATA and setting up of FATA Tribunal.

6.

Why cannot the Political Parties Act be extended to FATA? We need to think over this issue as well.
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7.

I strongly believe that in tribal areas Jirga is the most effective forum to resolve disputes. We therefore need to
further strengthen this very institution. There is an apprehension among some circles in the United States and
among our other western allies, who do not wish to see us negotiating with those whom we are in armed
conflict. But I firmly believe in the power of negotiations in settlement of disputes. We must stress for political
solutions, not just in our country but also across our western border. One of the recommendations of PakAfghan Grand Jirga was to start negotiations with the beleaguered elements. Who are these beleaguered
elements? They are the Taliban, Gulbadin Hekmatyar and other similar groups. This recommendation should
be implemented to win the trust of the masses.

8.

Military operation should only be used as a last resort and against those who are unwilling to accept any
conditions, as punishment. At times, one has to punish even his loved ones in their own interest. We must
have a viable intelligence network to identify the real miscreants. Operations should be for a short period of
time only. British had never extended their operations to more than two months and at the end of which their
troops used to be pulled out and political administration was to take the charge.

At the end, I would request all of you to take benefit from this series of workshops and discussions, which are providing
an excellent opportunity for deliberating about the problems of FATA and their solutions. Try to give viable suggestions
to solve these problems. One of the most difficult problems we are facing is of law and order situation, which has put a
question mark on the future of this region.
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Senator Abdul Rahim Mandokhel,
Senior Deputy Chairman, Pakhtunkhwah Millie Awami Party
Afghanistan was an independent State in the beginning of the 19th Century right from River Amu to Abasin and
their empire stretched from Abasin to Sutlej and from Kashmir to Sindh. In the beginning of the 19th Century, the
British colonizers, with the support of Sikhs from Punjab and Persia, launched a series of invasions with an objective to
topple the Afghan empire and occupy its lands.
First, with an active backing and patronage of British colonizers, the winter capital of Afghanistan – Peshawar was
occupied by Sikhs from 1818 to 1823. The English then formally launched a large-scale offensive against Afghanistan in
1838, which came to be known as the first Anglo-Afghan war waged between the two sides from 1838 to 1842. Even
though British were defeated, they were able to gain control of areas of Hazara, Peshawar, Kohat, Bannu and Dera
Ismail Khan. Instead of leaving these occupied lands to Sikh, British this time preferred to retain the control in their own
hands. Several tribes including Yusafzais, Ghoriakheils, Gigyanis, Khweshgis, Mohmmadzais, Khattaks, Marwats, and
Kohatis fell under the direct rule of British colonizers.
At the second stage, a number of offensives were launched by British against the tribes of Buner, Swat, and
Malakand which eventually led to a large-scale war with the Yusafzai tribe in Afghanistan. The Yusufzais valiantly
resisted the British aggression at Ambela in Buner in 1861 and forced them to retreat. Meanwhile, as a result of a
number of assaults started in 1861 and continued till 1876, one of the important provinces of Afghanistan - Brauhi
speaking areas of Kalat, which is today's Balochistan - in the south came under direct subjugation of British and was
thoroughly colonized. Both the major cities of Quetta (Shalkot) and Peshawar had by that time fallen to British
colonizers which they effectively used as a launching pad to instigate yet another large-scale assault on Afghanistan,
which came to be known as the second Anglo-Afghan war fought from 1878 to 1880. This time the capital Kabul was
invaded by the British troops. During the same period, Amir Yaqub Khan replaced Amir Sher Ali Khan as the king of
Afghanistan under a notorious imperialist treaty known as Gandumak Treaty of May 1879. Under the treaty, the British
had gained administrative control of Pishin, Sibi and Chotiali Tehsil that constitute the present-day districts of Sibi,
Ziarat, Barkani, Pishin and Qilla Abdullah Khan, as well as Tehsil Dukki in the south and Khyber Pass, Michni and district
Kurram in the north in Pakistan. Under the same treaty, English were allowed to collect revenues from these areas in
order to deduct their administrative expenses and would have to hand over the rest, what ever remaining, to the king
of Afghanistan. In September 1879, Major Sir Pierre Cavagnarie, who had negotiated the treaty and was the
commander of the British residency in Kabul, was assassinated and in the uprising of July 1880, the Afghan laskhkar
headed by Ghazi Mohammad Ayub Khan afflicted a historic defeat to the British army in the battleground of Maiwand.
The disarray that had followed after the second Anglo-Afghan war was settled down by Amir Abdur Rehman Khan
who took over the reign and became the king of Afghanistan reestablishing the writ of the Government. In exchange for
his official recognition as Amir and assistance in arms and money in case of unprovoked foreign aggression, he agreed
to align his foreign policy with the British. The British troops also handed over Kandahar to the new Amir. Due to British
modern weaponry and continuing onslaughts, the Amir was virtually forced to align its foreign relations with the
British. British by that time had captured districts Loralai and Zhob, the present-day districts of Musa Kheil, Zhob and
Qilla Saifullah in Pakistan. The British were continuously attacking from Chitral to South Waziristan on one or the other
pretexts. At last, on November 12, 1893, the famous English colonizer, H.M. Durand, accumulated all the aggressive
gains that were achieved by the British army during the 19th Century and forced Abdur Rehman Khan to abandon
Southern and Central Pakhtunkhwah and annexed these areas from the then Afghanistan to British rule. The British
had not only brought the foreign relations of Afghanistan in-line with their demands but also took over control of what
today constitute parts of NWFP.
It would require volumes to write about the social, economic, commercial and cultural damages done to
Afghans as a result of colonial occupation and political divisions brought into their areas by their manipulation. The
unbending resolve and continuous struggles of Afghans for the emancipation of their nation and to have an
independent Afghan State with full territorial integrity is however acknowledged by all the historians.
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Such were the circumstances under which the Afghans of Malakand, Chakdara, Mohmand, Khyber, Orakzai,
Kurram, and North and South Waziristan started rebelling against the colonial imperialist occupation in the late 19th
Century. The independence war of Afghanistan under the leadership of King Amanullah Khan and the ensuing upheaval
of the Afghan people which inflicted countless defeats upon the British army has paramount historical significance. As
the result of the same, all the imposed treaties of British were ended. Under the August 18, 1919 agreement of
Rawalpindi and November 22, 1921 agreement of Kabul, the independence of Afghanistan was recognized including
the areas of present-day frontier tribes. On the one hand, the imperialist occupations of British were reenacted with
maneuvers, but the occupied Pashtun lands within British India, from Peshawar to D. I. Khan in today's NWFP and the
province of Balochistan as well as tribal areas sustained the interests of Afghanistan. In this connection, in a letter
dated November 22, 1921 Henry R. C. Dobbs writes to his Afghan counterpart Mahmud Tarzai :
“…as the conditions of the frontier tribes of the two governments are of interest to the government of
Afghanistan, I inform you that the British Government harbors the feelings of goodwill towards all the frontier tribes
and has every intention of treating them generously, provided they abstain from outrages against the inhabitants of
India.”
In addition, one of the articles of November 22, 1921 Agreement stipulates “the two high contracting parties
having mutually satisfied themselves each regarding the goodwill of the other and especially regarding their
benevolent intentions towards the tribes residing close to their respective boundaries, hereby undertake each to
inform the other in case of any military operation of major importance which may appear necessary for the
maintenance of order among the frontier tribes residing within their respective spheres before the commencement of
such operations.” While Article 14 of the same agreement states “the provisions of this treaty shall come into force
from the date of its signature and shall remain in force for three years from the date, in case neither of the high
contracting parties should have notified twelve months before the expiration of the said three years the intention to
terminate it, it shall remain binding until the expiration of one year from the day on which either of the high contracting
parties shall have denounced it.” On the Eastern side of the Pashtun areas the political and military struggle was getting
increasing wind under its sails against the British rule. Under the leadership of Bacha Khan, Khan Shaheed Abdul
Samad Khan Achakzai, Kaka Sanubar Hussain, Qazi Ataullah, Faqir Api and other brave men, together with the Khudai
Khidmatgar Movement and Anjuman Watan all joined hands in the independence movement and eventually forced
the British to vacate their colonized areas and announced the transference of power on June 3, 1947 to the people of
the subcontinent.
Under paragraph four of the June 3 Plan, the British occupied eastern Pashtun areas constituting the today's
NWFP and southern Pashtun areas that we now know as Balochistan formed the federation of Pakistan as its integral
parts along with other units and constituted a Constituent Assembly in order to have their own social contract while
maintaining their rights of self-determination and means to frame a Constitution. In accordance with Section 1-B of
Indian Independence Act 1947, on the other hand, the limited rule of the British over the frontier tribes came to an end
and became independent areas. The Section 1-7 of the Indian Independence Act 1947 states “the suzerainty of His
Majesty over the Indian States lapses and with it all treaties… towards Indian States or rulers thereof,” and further
“there lapses also any treaties or agreements in force at the date of this Act between His Majesty and any person or any
persons having authority in.” In regard to tribal areas, the Act states:
“any obligations of His Majesty existing at that date to any such persons or with respect to the tribal areas and all
powers, rights, authority or jurisdiction exercisable at that date by His Majesty in or in relation to the tribal areas by
treaty, grant, usage, sufferance, or otherwise: provided that notwithstanding any thing in paragraph (b) or paragraph
(c) of this sub section shall effect as nearly as may continue to be given to the provisions of any such agreement as is
there in reference to which related to custom transits and communication posts and telegraphs, or other such like, until
the provision in question are denounced by the ruler of the Indian state or person having authority in the tribal areas on
the one hand or by the dominion or province or other part thereof concerned or the other hand or are superseded by
subsequent agreements.
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Publications Delhi, Reprinted in India in 1983
Historic Documents of the Pakistan Movement, G. Allana, Islamic Book Lahore, 1988, page 570 (b) Akbarjee's Articles, p. 3
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In addition to the Indian Independence Act, the Afghan Government through a Loya Jirga cancelled the
November 22, 1921 Anglo-Afghan Treaty. Further, according to paragraph 17 of the June 3rd Plan and in consonance
with Sections 1-7 of Indian Independence Act 1947, the present day FATA and other frontier tribes became completely
independent from the British rule and thereof started self-rule under the administrative, governmental and judicial
system of the tribal Jirga. During the period which started from August 14, 1947 and lasted till June 27, 1950, the tribal
areas remained independent under the national and tribal Jirga system. The decisions back then were reached
between the authoritative representatives of these areas and Governor General of Pakistan. The inclusion of tribal
areas in Pakistan was made on the basis that their special status which they had enjoyed during the British rule will be
maintained. The following three notifications shed ample light on this special status despite the fact that Pakistan has
also chained the political, economic and social growth of the tribal areas under the Frontier Crimes Regulations, similar
to what the British had.
“whereas the inhabitants of the areas situated within the external frontier of Pakistan which are not included
in any of the provinces or in the Chief Commissioner's Province of Baluchistan or in any of the acceding states
or in the capital of the federation have, through their accredited representatives, declared their territories to
be a part of the federation of Pakistan as constituted on the 15th day of August 1947. And whereas the
Governor-General has accepted their request and given his consent to these areas being included in the
federation of Pakistan. Now therefore in exercise of all the powers enabling him in that behalf the Governor
General is pleased to declare as follows: 1.
This notification shall be deemed to have taken effect from 15
day of the August 1947;
2.

The areas aforesaid shall be deemed to have been included in the federation with the
consent of the federation, as from the 15th day of August 1947.”

“Whereas the Governor General is empowered by the provisions of the paragraph (2) of article (1) of the extra
provincial jurisdiction order, 1949, hereafter referred to as the said order, to declare any territories to be territories in
which jurisdiction is exercised by him under that order. And whereas the Governor General has, with the consent and at
the request of the inhabitants of the areas described in the government of Pakistan Ministry of States and Frontier
Regions notification No. F 9 (170) – F/48, dated 27th June 190, acquired jurisdiction, in the aforesaid areas as from the
15th day of August 1947.
Now therefore in exercise of the powers conferred by the said order and of all other powers enabling him in that behalf
the Governor General is pleased to declare as follows:
1.

This notification shall be deemed to have taken effect from the 15th day of August 1947.

2.

The areas described in the aforesaid notification shall be territories in which the
Governor General exercises jurisdiction under the said order.

3.

All administrative jurisdiction exercisable by the Governor General in the aforesaid
territories shall
be discharged by the following agents to the Governor General appointed
for these areas, namely:

a)

By the Governor General of the North West Frontier Province and Agent to the Governor General, in
respect of the areas within the external frontiers of Pakistan
and beyond the borders of the North
West Frontier Province;

b)

By the Governor General of the Punjab Province and Agent to the Governor General in respect of the
areas beyond the western borders of the Dera Ghazi Khan of that province, not included within
Baluchistan, until such time as the said areas become, or have become a part of the Punjab Province;
and

c)

By the chief Commissioner in Baluchistan and Agent to the Governor General, in respect of the areas
within the borders of Baluchistan.

F. 9 (170) - F/48
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4.

All notification, rules or other instruments made before the 15th day of August 1947 in respect of the
aforesaid areas under sub section (1) and (2) of section 313 of the Government of India Act 1935, shall be
deemed to have continued in force after the 14th day of August 1947 and to have been duly made in
exercise of the jurisdiction conferred by the said order.
In exercise of the powers conferred by the sub section (1) of section 95 –A of the Government of India Act
1935 and of all other powers enabling him in his behalf, the Governor General is pleased to direct that all
enactments made in or applied to the Chief Commissioners Province of Baluchistan on or after the 15th
day of August 1947, and all notifications, rules, orders or by-laws made under those enactments, which
are for the time being in force in the aforesaid Province of Baluchistan, shall, unless it is otherwise declared
by the Agent to the Governor General in Baluchistan, with the previous sanction of the federation, be
deemed to be in force in the territories within the borders of Baluchistan being the areas described in the
Government of Pakistan, Ministry of States and Frontier Regions' Notification No. 9 (170) – F/48, dated the
27th June 1950.
Provided that for the purpose of facilitating the application of any of the aforesaid enactments,
notification, rules, orders or by-laws, any court may construe them with such modification not affecting
the substance as may necessary or proper in order to adopt them to the matter before the court.
Provided further that each of the aforesaid enactments, notifications, rules, orders or by-laws
shall be deemed to have been in force in the aforesaid territories from the date from which it has
been in force in the aforesaid Province of Baluchistan.

On October 13, 1955 when the West Pakistan province was formed in accordance with the Establishment of
West Pakistan Act 1955, then along with NWFP, famous back then as Pakhtunkhwa, the Chief Commissionerate
Province of Baluchistan, known as south Pakhtunkhwa, were also categorically mentioned in the notification. In the
Constitution of 1956, the tribal areas are named as Special Areas and referred in Article 218:
Special Areas means the areas of the province of West Pakistan which immediately before the
commencement of the establishment of West Pakistan Act 1955 were:
a) The tribal areas of Baluchistan, the Punjab and the North West Frontier, and
b) The states of Amb, Chitral, Dir and Swat”
Similarly, in the Constitution of 1962, tribal regions have been mentioned in Article 242:
Tribal Areas means the areas of the Province of West Pakistan, which on the 13th day of October 1955
were:
a) The tribal areas of Baluchistan, the Punjab and the North West Frontier, and
b) The states of Amb, Chitral, Dir and Swat.
On June 15, 1969, the Regulation of Dir, Chitral and Swat was enacted and all the powers of rulers of states came to
an end and administration of these sates devolved upon the provincial government of West Pakistan. On July 1, 1970, in
accordance with the Presidential Decree 1970-1, the West Pakistan province was dismembered and according to
Articles 3 and 4 of the same decree, new provinces were formed. In accordance with the Constitution of 1962 the tribal
regions which were not included in new provinces, were called Centrally Administered Tribal Areas. In the Constitution
of 1973 Constitution, the tribal regions and their status are stated in articles 246 and 247. The Article 246 states that in
the Constitution:
(a) 'Tribal Areas' means the areas in Pakistan which, immediately before the
commencing day, were the Tribal Areas, and includes:-

Notification Number F.9 (170) – F/48-1
Notification Number F. 9 (170) – F/48 – 11
th

Government of Pakistan, Ministry of Frontier Regions Notification No. 9 (170) – F/48, dated the 27 June, 1950
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(i) The Tribal Areas of Baluchistan and North West Frontier Province; and
(ii) The former States of Amb, Chitral, Dir and Swat.
(b) ”Provincially Administered Tribal Areas” means
(i) The Districts of Chitral, Dir and Swat (which includes Kalam) [The Tribal Areas in Kohistan District],
Malakand Protected Areas, the Tribal Areas adjoining Mansehra district and the former state of
Amb, and
(ii)

Zhob district, Loralai district (excluding Duki Tehsil), Dalbandin Tehsil of Chagai district and Marri and
Bugti Tribal territories of Sibi district; and

(c)'Federally Tribal Areas', includes;
(i)

Tribal Areas, adjoining Peshawar district

(ii)

Tribal Areas adjoining Kohat district

(iii)

Tribal Areas Bannu district

(iv)

Tribal Areas adjoining Dera Ismail Khan district

(v)

Bajaur Agency

(vi)

Orakzai Agency

(vii)

Mohmand Agency

(viii)

Khyber Agency

(ix)

Kurram Agency

(x)

North Waziristan Agency, and

(xi)

South Waziristan Agency

The Article 247 states concerns the “Administration of Tribal Areas” and states:
(1) Subject to the Constitution, the executive authority of the Federation shall extend to the Federally
Tribal Areas, and the executive authority of a Province shall extend to the Provincially Administered
Tribal Areas therein.
(2) The President may, from time to time, give such directions to the Governor of a Province relating to
the whole or any part of a Tribal Area within the Province as he may deem necessary, and the
Governor shall, in the exercise of his functions under Articles, comply with such directions.
(3) No. Act of Majlis-e-Shoora (Parliament) shall apply to any Federally Administered Tribal Area or to
any part thereof, unless the President so directs, and no Act of Majlis-e-Shoora (Parliament) or a
Provincial Assembly shall apply to a Provincially Administered Tribal Area, or to any part thereof
unless the Governor of the Province in which the tribal area is situated, with the approval of the
President, so directs; and in giving such a direction with respect to any law, the President or, as the
case may be, the Governor, may direct that the law shall, in its application to a Tribal Area, or to a
specified part thereof, have effect subject to such exception and modifications as may be specified in
the direction.
(4) Notwithstanding anything contained in the Constitution, the President may, with respect to any
matter within the legislative competence of Majlis-e-Shoora (Parliament), and the Governor of a
Province, with the prior approval of the President, may, with respect to any matter within the
legislative competence of the Provincial Assembly make regulation for the peace and good
government of a Provincially Administered Tribal Area or any part thereof, situated in he province.
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(5) Notwithstanding anything contained in the Constitution, the President may, with respect to any
matter, make Regulation for the peace and good government of a Federally Administered Tribal Area
or any part thereof.
(6) The President may, at any time, by Order, direct that the whole or any part of a Tribal Area shall cease
to be tribal area, and such Order may contain such incidental and consequential provisions as appear
to the President to be necessary and proper:
(7) Provided that before making any Order under this clause, the President shall ascertain, in such
manner as he considers appropriate, the views of the people of the Tribal Area concerned, as
represented in tribal Jirga.
(8) Neither the Supreme Court nor the High Court shall exercise any jurisdiction under the Constitution in relation
to a tribal area unless Majlis-e-Shoora (Parliament) by-law otherwise provides. Provided that northing in clause shall
affect the jurisdiction which the Supreme Court or a High Court exercised in relation to a tribal area immediately before
the commencing day.
From the aforementioned discussion which has tried to put in perspective the political, constitutional and legal
realities and numerous steps taken during the British rule in order to subjugate the people of the tribal areas, one can
safely conclude that despite their frequent assaults and modern weaponry, the British colonialists were unable to
found any firm foothold in tribal areas. The Afghanis of this land, which in present-day constitute FATA, has maintained
its self-government due to its persistent resistance – though being under the shadows of imperialist dominance.
When under the Indian Independence Act of 1947 and June 3rd Plan, the tribal areas had gained complete
independence, even then this region had maintained its autonomy and special status in respect of agreements and
protocols with Pakistan up till 1950 when it was formally declared part of the Country. This is testified, apart from other
facts, in Articles 246 and 247 of the 1973 Constitution of Pakistan. Unfortunately, Pakistan has followed the footstep of
their colonial masters and chained this region to grow political, socially, and in economic, commercial, academic and
legal terms. The tribal areas or the central Pakhtunkhwah in the Constitutions of 1956, 1962 and 1973 as well as under
the Frontier Crimes Regulations of 1901 has been unable to break the shackles of imperialist dominance resulting in
absolute status quo even after the independence. Above that, there have also been two undeclared wars waged on this
part of Pakistan and Afghanistan. First of which started in 1978 and ended with the 1988 Geneva Accord between
Pakistan and Afghanistan and the second war that started in 1989 and has been continuing ever since in different
stages. Both of these two armed conflicts having international dimensions pushed the region the further back and
bringing in terrorism, smuggling and culture of drugs as well as spilling over in parts of Pakhtunkhwah. It is therefore
extremely necessary to break these shackles of extremism and terrorism which have found roots in tribal areas of
Pakistan and is now afflicting massive damage to settled parts of Pakhtunkhwah with the launching of a comprehensive
reforms set which includes social, economic, legal and democratic changes.
As a first step, a draft set of proposed amendments has been presented to Chief Justice of Pakistan on April 20, 2008
in respect to the Frontier Crimes Regulation. These proposals are based on national democratic principles and basic
human rights norms while respecting the special status of FATA. Proposals include:
l
The elected Agency and national Jirgas;
l
The elected and accountable Executive of Agency Jirga;
l
The elected and accountable Chief Executive of FATA;
l
The calling

of elected Agency Executive for the independent judiciary and for appeal of the Council of
Elders the formation of High Jirga equivalent to High Court and the provision of such other institutions;
and

l
The proposed reforms for FATA would only have meaningful effect if the districts of Attock and Miawali are

included in the national unity of Pakhtunkhwa, north Pakhtunkhwa, south Pakhtunkhwa and central
Pakhtunkhwa. If it does not happen then for the gradual unity of Pakhtunkhwa, the reforms for FATA and
other Pakhtunkhwa are a way of libertarian, progress and peace.
81

Afrasiab Khattak
President Awami National Party, KPK
I would like to thank the Shaheed Bhutto Foundation for organizing this discussion on one of the most important
problems of Pakistan. This is a service to democracy and for the tribesmen. I congratulate them and wish them the
best of luck in their endeavors.
As a matter of fact, problems in FATA are not restricted to the tribesmen, Pakistan or the people of Pakistan alone.
Instead, FATA has become an international issue. Different domestic and international powers have treated FATA as a
strategically important region for 200 years. FATA has been used for vested strategic interests of different powers and
none of them cared for the people living in FATA, their rights, and their development needs. This has been so in the case
of all the Pakhtuns who in fact who have been treated as commodities. This is even reflected in the names given to the
areas inhabited by them – NWFP, FATA, and PATA. They sound more like chemistry formulas rather than names or
identifications of geographical areas. We Pakhtuns are a 3,000 year old civilization and are deprived from our proper
identification. But it cannot go on like this, as now Pakhtuns are not ready to live like that. We need our identification,
rights and equal treatment.
Secondly, I would like to draw your attention towards the present situation in FATA, which is similar to the one
prevailing in Afghanistan before the event of September 11, 2001. I still remember my last meeting with Mohtarma
Benazir Bhutto in Lahore, where she commented that Pakhtuns are faced with a conspiracy of silence and the major
problem is that the people are in denial. As a matter of fact FATA is presently occupied by Al-Qaeda and Taliban. It is a
fact, whether one admits it or not.
From this forum in Peshawar, we want to draw attention towards the significance of present-day FATA and its
problems in the post-Musharraf Pakistan. A review of the major problems facing Pakistan confirms that FATA is one of
the most important regions we have and needs our immediate attention and solutions for its prevailing problems.
Peace and stability in Pakistan will remain a dream without stability in FATA. In fact, the entire region and even world
peace will be disturbed if FATA is not treated properly.
FATA is loaded with problems and is in a state of chaos. Alright, there is an army operation in Bajur, but why do we
have an armed conflict in Kurram, where Shiites and Sunnis have been living together for generations. And what is
wrong in Teerah, one wonders why is there iinstability in that part of the region. FATA has in fact suffered tremendously
during the Musharraf era, in which the evolutionary process of change in FATA had virtually reversed. One of the
reasons of the ongoing crises in FATA is its isolation from other parts of the country and the solution lies in bringing the
region into the mainstream. In the last few years, FATA has been further isolated from the rest of the country. Today,
newspapers that are published from Rawalpindi and Peshawar cannot even send their journalists in FATA; access to
electronic media is almost none; the region has been totally cut off from the outside world. All this has further pushed
FATA into isolation. Throughout the past, FATA has been neglected for its development needs plunging it further into
turmoil. Present day political leadership of Pakistan will have to be intelligent and courageous enough to handle FATA.
This cannot be done without putting a rein on the country's security agencies and taking bold and, at times, unpopular
decisions.
Introducing changes and reforms in FATA has been a topic of discussion in the past as well, but never before has it
gone through such an upheaval. The revival of the administration system based on Maliks and Political Agents will
perhaps not be possible anymore. If we are serious in solving the problems of FATA, we must look into the possibility of
establishing elected councils for the region.
Let us now examine the possible impediments in bringing positive changes to FATA. First in this regard are the
security agencies that are controlled through the office of the President. As we know that FATA is directly administered
by the President, a system which I believe should be changed. It is almost like the days of Lord Curzon who used to
control FATA from Delhi. We have the representatives from FATA in the National Parliament, who should, in my opinion,
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have the responsibility for their respective constituencies. I have little doubt that FATA will come under the authority of
the National Parliament in the constitutional package presently being discussed by different political factions. And this
will be a step towards bringing democracy in the region. The office of the President is heavily influenced by different
agencies. As a matter of fact, bases were provided to different groups in FATA, who fought both in Afghanistan and this
side of the Durand Line. But this is neither practicable nor conducive for bringing a lasting peace and stability in the
region. We have the example of Hangu in front of us where suspects have been arrested. A lashkar ar (militia) of 3,000
men came from Kurram agency and another of 1,500 from Orakzai Agency. How can a police force of 400 people control
such a situation? The provincial government, therefore, had to call in the army, forcing the militia back to the tribal
areas. But we cannot keep army there forever and we therefore need a permanent solution. People of FATA can offer
little help in this regard as they have been held hostages, with government on the one side and the militants on the
other. The people of FATA are being subjected to an exploitative system together with the lack of state protection and
armed interference by NATO, Pakistani, US and Afghani forces.
Another impediment to the development of FATA is the bureaucracy. Though, the political administration has
been stripped from some of its powers, their lust for money is still very much alive. This is the very reason that the
political administration has always been resistant to change.
There is also inertia among the rulers and the political parties of Pakistan, who have always been hesitant in
making bold decisions when it comes to FATA. However, there is a now a democratic setup in Pakistan, and I am sure
that my party, the Pakistan Peoples Party and other democratic-minded political forces would fully support all those
drastic changes that can put FATA on the path to peace and prosperity.
The democratic agenda for Pakistan remains incomplete unless democracy is brought to FATA. Unless the people
of FATA are given their democratic rights we cannot say that Pakistan is a democratic state. So change in FATA is
imperative to make Pakistan a fully democratic state. Here, I would like to highlight an important fact and that is
regarding today's Afghanistan. Unlike previous Afghan governments, the present administration does not oppose
changes to be brought in FATA. We must take advantage of this situation, which could help in bringing stability and
democracy in FATA.
Needless to say that army operation in one's own country is never a desirable scenario. But militant groups have
made most of the FATA and its people hostage. How else can we get rid of such militant groups? In my opinion, there are
two ways to accomplish this task. First, a public uprising against the militants, as we are witnessing in different districts
of KP, such as Buner, Dir, Kohistan, and Lakki Marwat. It is important that the people of FATA take control of their
homeland and if that happens, the government and its institutions would be at much stronger to provide them with
necessary protection.
There is then the question of Shariah law. Let me ask whether the Pakistani laws were made by someone outside
this land? I was studying in the university when in 1973 the Constitution was agreed upon, and its writers included
Zulfiqar Ali Bhutto, Wali Khan, Maulana Mufti Mehmood and Professor Ghafoor Ahmad. This Constitution very clearly
and loudly hinders any law to be promulgated in Pakistan which is contrary to the Shariah. You must know that the
Federal Shariah Court is meant to examine every new piece of legislation and to declare it unconstitutional if it is not in
accordance with Islamic jurisprudence. Demand for Shariah in FATA reflects as though the people of FATA alone are
Muslims and the rest of Pakistan is inhabited by non-Muslims. We are all Muslims. And such demands would only
isolate the people of FATA further. Instead, in my opinion, there should be a demand to join the mainstream debate on
the constitutional reforms.
There is also the question of either declaring FATA as a separate province or merging it with KP. Any
recommendation by this august gathering will be honored and I assure that nothing will be imposed which is against
the wishes of the people of FATA. We are a democratic people and respect the will of the people of FATA regarding their
future. However, we would like you to understand that certain steps are practical, while others are not. For example,
how can you separate Miran Shah from Bannu, and Jandola from Tank? If FATA becomes a separate province, the first
question or objection would be how the tribesmen can enjoy privileges in settled districts while others cannot. Let me
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also tell you that the political administration is very much interested in the proposal of setting up a Tribal Council. This
would give them more leverage to manipulate the Council for their vested interests.
Women rights in FATA have also been discussed here. We are all Muslims and there is no question of one group
being inside or outside the pale of Islam. Islam is a religion of nature and has developed and progressed in a very natural
manner. Let us take the example of Afghanistan; it is the land of even more staunch Pakhtuns, but they have brought
women into their Jirgas and this is not a new phenomenon. Four elderly women had participated in the Loya Jirga
convened by King Zahir Shah in 1964 to draft the constitution of the country. Even in the present day jirgas, women of
Khaljais, Sulemankhel, Tarkai, Mohammazi and Barakzai participate. I ask you to ponder whether we can ignore half of
our population? And if we do so we would easily fall victim to imperialist designs.
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Mr. Abdul Latif Afridi
President Peshawar Bar Association
First of all, let me express my sincere gratitude to be invited to this important event. It provides me to contribute to the
discussion on FATA, which I believe, is the first ever comprehensive exercise in 61 years of Pakistan's history. This series
of workshops seems is the first serious and sincere effort about FATA, and there could be no two opinions about the
recommendations presented here. I congratulate the organizers and participants of these workshops for doing such an
excellent job. The recommendations presented on “Defining FATA” and on the “Constitutional Status of FATA” are
indeed excellent. In “Democratizing FATA,” there have been discussions on the possibilities and prospects of
introducing democracy in this region. I am much relieved to see this realization that tribesmen are human beings and
are entitled to enjoy democratic rights like anyone else.
To me, it is extremely unfortunate that all this was never discussed before despite people of FATA have given
countless sacrifices for Pakistan and for its defense. But let me make it clear that FATA is not drawing world's attention
because of the tribesmen's sacrifices. Instead it is because of Al-Qaeda and Taliban and due to the ongoing armed
conflict in the region. A question arise that which religion, holy book or morality justifies or allows the barbarianism,
presently prevailing in FATA. Even the women and children of opposite sects are being brutally killed. And our
government that has the military might of 1.5 million never made a sincere attempt to put an end to this ongoing
conflict. Peace Jirgas are facing problems to implement their decisions. So our first demand should be the
establishment of peace in FATA. People here have a great thirst for stability, peace and tranquility. Without peace there
are little chances for education, democracy development or even morality and religion.
Friends, we are Muslims and Islam is the religion of peace. But I fail to comprehend why we, the Muslims, cannot
establish peace in FATA? If we take the example of Kurram Agency, Shiites and Sunnis are slaughtering each others like
animals. Being Muslims, we do not believe in violence, bombardments and kidnapping. We have got enough religious
scholars to explain Islam to us and we are in no need of either Taliban or the Al Qaida to come and teach us Islam.
As far as FATA is concerned, I have no doubt that there is a third force -a hidden hand -involved in destabilizing the
region. I know many political agents who sincerely want to see peace to prevail in their agencies but there is this hidden
force which is obstructing all of their efforts. Even in many cases personnel of the government agencies were arrested
while creating chaos in FATA.
We demand from the Pakistan army to undertake serious and sincere steps for the return of peace and stability in
FATA, where people have developed antiestablishment sentiments. We must not reach to a point where people feel
real hatred against their own country. If the government genuinely wishes to avoid such a stage, then it must make
serious efforts for brining peace in the tribal areas. Developmental work is impossible if there is no peace. Education is
very important for FATA. Many people are under this impression that tribesmen are against education or schooling,
which is absolutely untrue.
There is no FATA-like situation in Pashtun areas of Balochistan. The problems of KP are mainly emanating from FATA
and if the government wants to save this province it must undertake efforts for the maintenance of peace in the region.
Long ago I had pointed out five people in Darra Adamkhel, involved in anti-state activities to the authorities. They did
not bother to clamp on those and now they are perhaps 5,000 of such anti-state actors.
Gun culture is yet another sticky issue while dealing with the tribesmen. This, however, could only be tackled
through education and development. FATA cannot become a separate province as this would require a lot of resources
and financial assistance. The alternative, however, is merging FATA in KP. The time has come to change the status of
people living in FATA and to ensure their human rights. Tribesmen may have their reservations about the limitation and
weaknesses of Pakistani laws and system prevailing in settled districts. But they must understand that it is the only way
out for them from existing chaos. An extraordinary development program is required for FATA for poverty alleviation.
Tribesmen do not like taxes. It is my opinion that the people of tribal areas should be exempted from taxation for a
period of 20 to 25 years. We need to prioritise our actions. We need to be clear on what we want to achieve and there
should be no let-up or inconsistency in our policies.
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Remarks By Mr. Ameer Haider Khan Hoti
Chief Minister KPK
In his speech, the Chief Minister Ameer Haider Khan Hoti made it clear that Pakhtuns were not a terrorist nation but a s
victim of terrorism. In his view, “the issue of FATA is a matter of life and death for us but a totally wrong impression is
given to the world that the whole situation is created by the people of tribal areas and that they are breading militancy.”
Regarding his meeting with the Assistant Secretary of State Mr. Richard Boucher, the Chief Minister said that they have
discussed poverty and development related matters in the region. He said that the government was still committed to
its three-pronged policy and ready to enter into dialogue with those elements that are ready to surrender. He further
stated that the operation in Swat district would continue until its objectives are achieved. The Chief Minister said that
the door for talks is still open for those willing to recognize the writ of the state and ready to lay down their arms.
Referring to the situation in FATA, the Chief Minister said that the issue of militancy in Waziristan had not been
resolved in time and, as a result, militancy has engulfed other parts of the country. He said that he had told the
President and the Prime Minister that the issue should not be considered as limited to FATA and KP only. He added in
this regard that without peace in FATA, thinking about peace in our settled areas is inconceivable. The Chief Minister
said that the people of FATA should be taken on board about brining administrative and political reforms and
amendments in FCR so that the tribesmen could be enabled to decide their fate themselves. He said that the every
change in FCR should be carried out in accordance with the traditions and wishes of the people of FATA and they should
be ensured of the basic facilities of life.
The Chief Minister said that the whole country should support the Pakhtuns, who were fighting the war for survival
of the entire country. He added that Pakistan and Afghanistan should jointly work to deal with the situation. He
described the upcoming Pakistan – Afghan Jirga as a ray of hope and expressed the optimism that it would produce
positive results. He said that the government took the initiative of resolving the issue through dialogue but
conspiracies were being hatched to derail the processes. He said some force including foreign elements were against
peace, and it was their collective responsibility to stop them as no one would come from abroad to save them. In this
regard he stressed for unity among the Pukhtuns.
The Chief Minister paid homage to the sacrifices rendered by the Bhutto family for the country and its people. He
also praised the tribesmen for their heroic contribution in the Independence Movement as well as in the development
of the country. He stressed the need for the tribesmen to realize that at present they are standing at a critical juncture,
therefore all of them need to consult one another and find a way out of the crisis. He further emphasised that the
Pakhtuns had always settled issues matters through dialogue and mutual consultations. It was high time for all of them
to fulfill their responsibilities at this crucial stage. He reiterated that there is fire engulfing the home of the Pakhtuns
and that this fire could only be extinguished through collective efforts.
The Chief Minister, in his remarks, stressed the need for political and administrative reforms in the tribal region but
he also cautioned that such reforms could only be made in accordance with the wishes and expectations of the
tribesmen. Similarly, he said that the fate of Frontier Crimes Regulation and extension of Political Parties Act to tribal
areas should be decided with the consent of the tribesmen. He vowed that the provincial assembly of the KPP is
incomplete without the representation of the tribesmen.
The Chief Minister said that all issues and problems could easily be resolved if the tribesmen got representation in
the provincial assembly. In favor of his point of view, he further added that the people from this province and tribal
region are facing similar issues and problems which could be settled through mutual understanding and consultation.
He urged all the participants to come forward and support the efforts aimed at peace and stability not only in
NWFP and the tribal region but also in Afghanistan. He also welcomed holding of the second round of the joint jirga at
Islamabad on October 27 and 28, which he believed, could help in arresting militancy in the region.
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Insights Into Fata By Habib Ullah Khan
Additional Chief Secretary FATA
First of all, I urge all of you to give proposals that are practical and implementable. I had once attended a training course
in Lahore where our instructor said “there is a difference between a wish list and proposals or suggestions.” We all wish
for peace to prevail in FATA. Who will not agree with this? The question, however: is how to bring peace. We would also
very much like to have development taking place in FATA where education is being provided and health facilities are
made available to everyone. I am sure there will be no one who would differ with these suggestions. But again, the
question is how do we do this all? I would like you to rebuff those giving baseless and impracticable suggestions in your
group meetings. I read at least four newspapers every morning and never miss any news item or article about FATA. For
weeks I do not come across a single practicable suggestion, which I could forward to my superiors. Usually
impracticalities are talked about.
Secondly, whenever you talk of or propose a change you must have an alternative or replacement. FCR is not
acceptable. Alright, but what will replace FCR? There is this demand for developmental schemes to be launched in FATA
which should be executed in consultation with the tribal people. I would urge you to look into the records of FATA
Secretariat and other government departments and you would know, as to who were consulted before executing these
schemes.
Thirdly, unfortunately most of those who are discussing the issues of FATA have never been to this part of the
country. In official meetings most of our time is consumed in explaining the very basic facts about tribal areas, and we
are left with little time to present our point of view about real issues. In the Islamic Shariah, mistakes that are made
during prayers could only be pointed out by those attending the gathering and not by the outsiders. If we implement
the same rule to FATA, only those directly affected by the situation should have the right to talk or give suggestions
about their future.
Development and peace are closely related, as development is impossible without peace. The question then is
whether we should wait for peace to initiate developmental schemes. I believe this would be a wrong approach. And in
any case both, peace efforts and development schemes should go side by side.
I divide the history of FATA into four periods. In the first period, FATA had great strategic importance for British
rulers before the inception of Pakistan. Administrative head of FATA used to be in direct contact with the Governor in
NWFP and the most competent government officers used to be posted in FATA, while army officers had to familiarize
themselves with Pushto language and tribal traditions for their postings in FATA. The British rulers considered FATA as a
defense line against the former USSR. So the development undertaken by the British rulers was purely meant for
strategic purposes and not for the betterment of people of FATA.
The second period in the history of FATA started after the creation of Pakistan when tribal areas became an integral
part of the country. The budget then started being allocated according to the population size. On the one hand, little
attention was paid for bringing about real development in FATA and, on the other hand, people of FATA had a antiBritish psyche in which they always considered developmental schemes as an attempt by the government to establish
its authority against their will. Additional funds were allocated under the Special Development Fund for a few years
though not enough to compensate for the past negligence. Progress cannot be achieved without government funds,
which in return attracts private sector investment in other areas. But the security concerns in FATA have always scared
the private sector away from investing in this region. Even the special quotas and incentives for tribal areas could not
work and we witnessed fleeing of both the capital and human resource from FATA to the settled areas of the country
and abroad. Even the tribesmen are keeping themselves away from FATA and investing in other parts of the country.
In the third period, FATA served as a launching pad for jihad after the invasion of Afghanistan by the former USSR,
causing revolutionary changes in tribal areas. A large number of people, mostly foreigners came to FATA in the form of
representatives of NGOs, and other UN agencies. With this came a huge inflow of funds to FATA in the form of trade and
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other activities. People of the tribal areas ignored many of such new phenomena, which they used to oppose in the
past, considering Afghan war as important for the security of Pakistan. So in a way, FATA witnessed a social
transformation, giving birth to a new class based on monetary superiority. Individuals from this class have no say in
their tribes or areas, but made it to the assemblies using their wealth. This created a conflict in tribal areas. Even
development projects implemented in FATA during the Afghan war were meant to facilitate the army rather than the
people of tribal areas.
The fourth period in the history of FATA came with advent of the event of 9/11 when Pakistan took a somersault in
its Afghan policy. In the beginning, the tribal people did not offer severe resistance but over a period of time
mistreatment by US forces of Muslim prisoners and bombardment of civilian populations in tribal areas changed their
perspective drastically. Many who took refuge in tribal areas were arrested and handed over to USA. Those who
remained involved in Afghan war considered Pakistan as their first enemy, which had to be eliminated for defeating US.
This created a raging fire of hatred in the tribal areas, which is yet to be put off. Many criminal and immoral elements
exploited the situation and used the name of religion and religious groups, like Taliban and Mujahedeen for furthering
their vested interests.
The point is why tribal areas were affected more that other parts of the country. The reason is that the tribal system
is infiltrated by corrupt people, especially those who do not understand the language, the traditions and norms of the
region. The governments in the past have never paid much attention to this phenomenon. This has created a vacuum in
tribal areas system, and it is impossible for the political administration or the government to fill this gap. Six hundreds
Maliks have been killed, creating a gulf between the political administration and the people of tribal areas. The
situation further deteriorated in an already decaying tribal system. The administration is now expected to put all this
back on the right track within a period of a year or so. I was telling someone that it is not only the turban which makes
one an elder. It takes a person many years to earn such respect and trust of the tribesmen to become elder. Though it
needs administration's confirmation but one should also earn a place in the hearts of his fellow tribesmen. There is also
the issue of political administration not being consulted regarding developmental schemes that are being executed on
the will of a single person.
FATA Education Foundation has introduced a mega project for extending financial help to the educational
institutions functioning in tribal areas. Prime Minister Yousaf Raza Gilani, in his recent visit to Peshawar, has announced
to open one cadet college in each tribal agency, while many other announcements of medical college, engineering
university and two campuses of Islamia College in FATA were also made in the past. If these promises are fulfilled it can
bring enormous changes and improvements in the tribal areas.
In conclusion, I would like to mention that development is not just measured in terms of the number of schools,
availability of safe drinking water and so on and so forth. On the other hand, one a key development indicator is the
attitude of the people of the area. Depriving our countrymen of education opportunities by burning schools is simply
unacceptable to everyone. I still remember a woman from Swabi district telling me “we people are much better than
those who used to bury us alive in the past. At least we are letting them stay alive. We are only being stopped from going
to school.” We will have to change this mindset and that will be impossible for us without the support and interest of
tribesmen. Announcement of a developmental scheme in tribal areas always causes a dispute among the tribesmen
and similar demands are raised to execute the same in other areas as well. This problem too will have to be resolved on
permanent basis. There is a need to make people realize that they will have to accept assistance and help from the
government, NGOs and other institutions and organizations for bringing positive changes in tribal areas. But again the
fundamental role is to be played by the people of the area.
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Annexure 'C'

Development Indicators
Total Area of FATA:

AGENCY WISE PER CAPITA SPENDING

27,220 Sq. Km. (3.4% of Pakistan's area of 796,095)
Agency / FRs.
Total Population of FATA:
(1998 Census) 3.138 million (2.4 % of Pakistan's population of
130 million)

Per Capita spending of Pakistan:
Rs. 4,000 (Total development of budget Pakistan was Rs. 520
billion during 2007-08 against its population of 130 million)

Per capita spending of FATA:
Rs 2,391 (Total development budget of FATA was Rs. 7500
million during 2007-08 whereas its population is 3.138
million)

South
Waziristan
North
Waziristan

Amount in Rs
2,367
2,193

Kurram

1,611

Khyber

1,292

Mohmand

2,104

Orakzai

1,728

Bajur

1,045

FR D. I. khan

5,846

FR Tank

5,237

FR Bannu

4,450

FR Kohat

1,318

FR Peshawar

1,296

FR Lakki

2,671

MAJOR IRRITANTS IMPACTING UPON DEVELOPMENT AND LAW & ORDER
1. Terrorism activities.
2. Local disputes.
3. Snow bound areas.
4. Sectarian disputes
5. Islamic Group tussles.
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AGENCY-WISE AREA AND POPULATION
Agency/ FRs

Area (Sq. Km)

% of FATA

Census 1998 (in Million)
Population

%

South Waziristan

6,620

24.32

0.430

13.6

North Waziristan

4,707

17.29

0.361

11.4

Kurram

3,380

12.42

0.448

14.1

Khyber

2,576

9.46

0.547

17.2

Mohmand

2,296

8.43

0.334

10.5

Orakzai

1,538

5.65

0.225

7.1

Bajur

1,290

4.74

0.595

18.7

FR D. I. Khan

2,008

7.38

0.039

1.2

FR Tank

1,221

4.49

0.027

0.9

FR Bannu.

745

2.74

0.020

0.6

FR Kohat:

446

1.64

0.088

2.8

FR Peshawar

261

0.96

0.054

1.7

FR Lakki

132

0.48

0.007

0.2

Total:

27,220

100.00

3.175

100.0

COMPARATIVE SOCIOECONOMIC INDICATORS
Item

Pakistan

NWFP

FATA

Pop. Density (Per Sq: Km)

166

238

117

Irrigated Area as % of Cultivated.

82

52

40

Pop. Per Irrigated Hectare (#)

9

23

44

Cultivated Area as % of reported area

37.21

30.09

7.35

Literacy Rate (%) (1998)

45.00

37.30

17.42

Male

56.50

52.80

29.50

Female

2.60

21.10

3.00

Primary Enrollment Rate (%)

86

81

38

Population Per Doctor (#)

1404

5054

7670

Pop. Per Hospital Bed (#)

1737

1594

2290

Roads per Sq. KM of area (Km)

0.32

0.15

0.17
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SOCIOECONOMIC INDICATORS OF FATA
S. No

Indicators

Unit

Year

Values

a.

Area

Sq. Km

1998 Census

27,220

b.

Total Population (projected)

Persons

2007-08

3,846,188

c.

Male Population

Do

Do

2,000,460

d.

Female Population

Do

Do

1,845,728

e.

Density

Persons / Sq. Km

Do

141

f.

Annual Growth Rate

%

1988-98

2.19

a.

Reported Area

000 hectares

b.

Cultivated Area

Do

Do

216.18

c.

Culturable Waste

Do

Do

173.99

d.

Culturable Area

Do

DO

390.17

e.

Irrigated Area

Do

Do

83.24

f.

Forest Area

Do

Do

43.18

g.

Cultivated Area as % of Reported Area.

%

DO

7.94

h.

Irrigated Area as % of Cultivated Area.

%

Do

38.50

I.

Forest Area as % of Reported Area.

%

DO

1.59

j.

Land Use Intensity

%

Do

55.14

k.

Population per Cultivated Area

Persons

Do

17

l.

Population per Irrigated Area

Do

Do

45

1

2

Area & Population

Agriculture
2005-06

2,722.04

Yield Per Hectare

m.

Maize

Kg.

2006-07

1,524

n.

Rice

Do

Do

1,504

o.

Wheat

Do

Do

1,280
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Animal Husbandry
p.

Veterinary Hospital

Nos.

2005-06

25

q.

Veterinary Dispensaries

Do

Do

207

r.

Civil Veterinary Centers

Do

Do

208

s.

Fish Hatchery

Nos.

2005-06

-

t.

Fruit Plants Distributed

Do

Do

184,238

Forest/Fisheries

3

Electricity
Villages Electrified

4

Nos.

2005-06

3,952

Health
Indicators

Unit

Year

a.

Hospital

Nos.

2007

33

b.

Dispensary

Do

Do

302

c.

RHCs

Do

Do

8

d.

BHUs functioning

Do

Do

172

E

BHUs Non-functioning

Do

Do

-

f.

Hospital & Dispensary Beds

DO

Do

1,654

g.

All Primary Level Schools

DO

Do

2,325

h.

Doctors (Radiologist, D. Surgeon)

DO

Do

550

I

Population per Doctor

Do

Do

6,993

J

Nurses

Do

Do

117

k.

Population per Nurse

Do

Do

32,873

5

Public Health Engineering

a.

Tube wells

Nos.

2006-07

-

b.

Drinking Water Coverage

%

Do

58.0

94

6

Communications

a.

Total Roads

Km.

2005-06

5,398.719

b.

High Type

Do

Do

3,398.063

c.

Low Type

Do

Do

2,000.656

d.

Road per Sq. Km. of Area

Do

Do

0.204

e.

Post Offices

Nos.

2004-05

188

f.

Population per Post Office

Persons

Do

20,020

g.

Telephones

Nos.

2004-05

59,094

h.

Population per Telephone

Persons

DO

64

a.

Barite

Tons

2006-07

10

b.

Chromites

Do

Do

66,381

c.

Coal

Do

Do

266,490

d.

Fluorite

DO

Do

892

e.

Limestone

Do

Do

1,461,859

f.

Manganese

Do

Do

-

g.

Marble

Do

Do

818,987

h.

Quartz

Do

Do

34,935

i.

Scrap Marble

Do

Do

1,760

k.

Serpentine

Do

Do

3,405

l.

Soapstone

Do

Do

16,600

7

Mineral
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EDUCATION INDICATORS OF FATA
S. No.

Indicators

Unit

Year

Male

Female

Both
Sexes

Educational Institutions
a.

All Primary Level Schools

Nos.

2006-7

2,628

1,905

4,533

b.

Middle Schools

Do

Do

287

136

423

c.

High Schools

Do

Do

226

32

258

d.

Higher Secondary Schools

Do

Do

8

4

12

e.

Inter/Degree Colleges

Do

Do

22

11

33

f.

Universities

Do

Do

-

-

-

Participation Rate
g.

Primary Level (5-9)

%

Do

61.37

29.49

44.83

h.

Middle Level (10-12)

%

Do

48.28

10.86

31.21

i.

High Level (13-14)

%

Do

8.25

1.36

5.15

6,788

4,348

11,136

Teaching Staff
j.

Primary Schools

Nos.

Do

k.

Middle Schools

Do

Do

l.

High Schools

Do

Do

3,899

444

4,343

m.

Higher Secondary Schools

Do

Do

234

75

309

Enrolment by Level
n.

Primary Schools

Nos.

Do

231,794

134,270

366,064

o.

Middle Schools

Do

Do

52,202

17,501

69,703

p.

High Schools

DO

DO

88,484

13,821

102,305

q.

Higher Secondary Schools

Do

Do

6,305

1,671

7,976

Literacy Ratio

%

1998

29.5

3

96

17.4

POSITION OF FATA REGIONS
Agency/FR

Latitudes and Longitudes

South Waziristan

31°-49° to 32°-48° North latitudes and 69°-15° to 70°-28° east longitudes.

North Waziristan

32°-35° to 33°-22° North latitudes and 69°-22° to 70°-38° east longitudes.

Kurram

33°-20° to 34°-03° North latitudes and 69°-51° to 70°-45° east longitudes.

Khyber

33°-45° to 34°-20° North latitudes and 70°-27° to 71°-32° east longitudes.

Mohmand

34°-10° to 34°-43° North latitudes and 70°-58° to 71°-42° east longitudes.

Orakzai

33°-33° to 33°-54° North latitudes and 70°-36° to 71°-22° east longitudes.

Bajaur

34°-30° to 34°-58° North latitudes and 71°-n° to 71°-48° east longitudes.

FR D.I.Khan

3l°-30° to 31°-34° North latitudes and 69°-55° to 70°-24° east longitudes.

FR Tank

32°-13° to 32°-40° North latitudes and 70°-02° to 70°-36° east longitudes.

FR Bannu

32°-56° to 33°-16° North latitudes and 70°-22° to 70°-52° east longitudes.

FR Kohat

33°-33° to 33°-46° North latitudes and 71°-21° to 71°-50° east longitudes.

FR Peshawar

30°-39° to 34°-32° North latitudes and 71°-32° to 71°-52° east longitudes.

FR Lakki

32°-47° to 32°-58° North latitudes and 70°-19° to 70°-28° east longitudes.

REVISED ALLOCATION OF FATA ADP FOR THE LAST 3 YEARS (AGENCY/FR WISE)
S. No

Agency / FR

ADP 2003-04

ADP 2004-05

ADP 2005-06

Applications

Applications

Applications

Original

Revised

Original

Revised

Original

Revised

1

Bajaur Agency

272.103

289.726

583.90

407.41

535.20

435.51

2

Mohmand Agency

344.201

350.241

370.15

416.04

449.16

410.21

3

Khyber Agency

547.801

357.949

584.26

440.79

632.05

675.35

4

FR Peshawar

53.75

57.375

57.23

49.40

63.02

104.55

5

Kurram Agency

321.119

401.594

506.27

647.51

628.91

709.80

6

Orakzai Agency

201.597

288.788

250.44

269.20

301.81

404.70

7

FR Kohat

80.706

46.226

103.20

69.36

104.71

86.96

8

North Waziristan

319.959

349.709

462.65

577.92

678.88

472.21

97

9

FR Bannu

52.896

64.864

37.45

80.79

79.60

189.07

10

FR Lakki

35.074

35.074

8.81

29.61

16.59

51.97

11

South Waziristan

402.416

414.755

574.99

456.93

872.22

882.36

12

FR Tank

70.732

97.395

59.47

109.58

126.51

190.05

13

FR D. I. Khan

57.638

67.185

92.51

91.15

203.73

171.87

14

All FATA Program

496.546

435.659

290.31

337.43

457.62

365.67

Total

3,256.540

3,256.540

3,981.68

3,981.68

5,150.00

5,150.00

SECTOR / SUB-SECTOR-WISE POSITION OF UTILIZATION OF FUNDS UP TO 30 JUN 2007
(RS. IN MILLION)
Sector/Sub-Sector

Original

Revised

Releases

Expenditure

Allocation

Allocation

Up to

Up to

for 06-07

for 06-07

30-06-07

30-06-07

% Against

Allocation

Releases

2006-07

2006-07

Education/IT/Sports

1,300.000

1,344.845

1,344.845

1,344.845

100.0

100.0

Roads / Bridges

1,178.000

1,347.964

1,347.964

1,347.964

100.0

100.0

Regional Dev

950.000

1,043.809

1,043.809

1015.085

97.2

97.7

Irrigation

700.000

771.976

771.976

771.976

100.0

100.0

Health

558.000

569.478

569.478

569.478

100.0

100.0

P.H.E. / WSS

310.000

546.328

546.328

546.328

100.0

100.0

Minerals

250.000

250.000

250.000

250.000

100.0

100.0

Agriculture

220.000

240.916

240.916

240.916

100.0

100.0

Forests

200.000

308.469

308.469

308.469

100.0

100.0

Ind. & Tech. Education

200.000

179.029

179.029

179.029

100.0

100.0

Power

160.000

263.871

263.871

263.871

100.0

100.0

Rural Development

93.000

105.000

105.000

105.000

100.0

100.0

Housing

81.000

228.315

228.315

228.315

100.0

100.0

Total

6,200.000

7,200.000

7,171.276

99.6

99.6

98

7,200.000

Annexure 'D'

Workshops Recommendations
Northern Workshop
Defining FATA
Policy Development and Consensus Building
The federal government and administration must play their due role in FATA while the intelligence
l
agencies must be stopped from interfering in the region, otherwise no reform initiative will succeed;
The decreasing trust and confidence of the tribes in the Government of Pakistan based on experiences of
l
recent past is creating an alarming situation that is detrimental to national integrity;
A new policy of seeking consensus of all stakeholders should be developed. In this regard, conferences
l
could be convened at agency and regional levels to devise recommendations which should be considered
by the provincial and federal governments;
Consensus should also be developed at the international level which effectively involves all major
l
regional and global players and other partners;
The federal government must review its relationship with USA and other international players and put the
l
interests of the people of FATA over those of outsiders;
People of FATA have been helpless in the past due to the colonial style of bad governance and now they
l
have been virtually held hostages by Taliban. People of FATA need to be empowered as part of the overall
solution to the prevailing crises.

Strength and Support
Strengthen the Jirga system and help restore its validity and status;
l
Strengthen administrative functionaries;
l
Strengthen the Maliks (tribal elders);
l
Promote and make Riwaj the underlying foundation to reforms;
l
Implement recommendations and proposed reforms in their true spirit;
l
Stakeholders must actively advocate, support, and show commitment to implement proposed reforms;
l
Establishment of a mechanism which could monitor & evaluate progress of the implementation of
l
reforms.

Miscellaneous Concerns, Issues and Recommendations
Remove legislative and administrative powers vested in political agents, and restrict them to
l
administration matters only;
Initiate talks with Taliban considering that they also belong to tribal areas and need to be included in
l
dialogue process;
l
status and validity of the Jirga system must be restored through recognition; and
l
al Agencies should be represented in the Ministry of Interior and Ministry of Foreign Affairs.
l
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Frontier Crimes Regulation
The majority of the participants favored reforms in FCR with strong resistance to its total abolition or
replacement with another body of law. Following recommendations were made in this regard:
Bring FCR in consonance with human rights norms and Shariah;
l
Repeal inhumane and anti-poor clauses;
l
ecrease the powers of political agents;
l
ive a formal role to Owlasi Jirga; and
l
eparate executive and judicial powers.
l

Riwaj
Riwaj should be codified in consonance with Shariah, the Constitution and the law of the land.
l

Owlasi Jirga
l
The Owlasi Jirga promotes democracy and must therefore be formalized;

Disputant parties must determine its composition;
l
A special bench of the Peshawar High Court for FATA should be established in which appeals against the
l
Jirga verdict could be made;
There should be no involvement of political agents in judicial matters; and
l
High Court and Supreme Court jurisdiction should be extended to FATA.
l

FATA Council
A strong FATA Council must be established with legislative and financial powers;
l
Political Agents must be brought under the jurisdiction of FATA Council; and
l
Election to the FATA Council must be held on the basis of adult franchise.
l

Taxation System in FATA
The participants of the workshop expressed their strong reservations to the NWFP Governor's statement that people
of FATA are exempted from taxes. The participant were of the opinion that tribesmen pay indirect taxes at a rate higher
than people in settled areas on all edible items and for obtaining official documentations i.e. national identity card or
passport. Furthermore, participants noted that people from FATA who are settled abroad, especially those working in
the Middle East, are making substantive contributions to the national exchequer, especially Foreign Reserves.
Following recommendation were made in regards to taxation:
Economic development in tribal areas should precede taxation; and
l
There should also be assurance that collected taxes from FATA will be spent on the development of the
l
region.

l

Natural Resources and Land Settlement
There is no record of land rights in tribal areas. The government should establish land right records similar to
those available for settled areas; and

The rights of the residents of FATA over natural resources in their areas should be recognized.
l
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Democratizing FATA:
Participants nominated the following essential criteria for democratizing FATA:
l
Sanctity of Life and Property;
l
Freedom of Expression;
l
Freedom of Association;
l
Rule of Law; and
l
Access to justice.

Furthermore, participants identified the following three areas for democratic transformation of FATA:
l
Constitutional and legal transformation;
l
Political and administrative transformation; and
l
Cultural transformation
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ISSUES IN DEMOCRATIC TRANSFORMATION OF FATA AND PARTICIPANTS RESPONSE IN NORTHERN FATA
WORKSHOP

Issues

Responses
CONSTITUTIONAL AND LEGAL TRANSFORMATION

Abolition/Amendment of FATA
special status

The majority of participants favored the abolition of FATA's special status. They considered the special
status as being cruel, discriminatory and unjust. Some of the participants described it as "absolute
bondage". Some participants advocated retaining the special status with a few necessary
amendments, as they were of the opinion that complete abolition would perhaps create a vacuum. All
expressed their desire in transferring powers vested in the office of the President to the elected
parliament. Some felt that an elected Tribal Council or FATA Council should decide the status issue,
based on a two-thirds majority.

Abolition/Amendment of FCR

Majority of the participants advocated total abolition of the FCR and its replacement with regular laws
governing the rest of Pakistan such as the Pakistan Penal Code. While a few were of the opinion of
retaining the FCR with amendments. Sections 21 to 26, 31 to 33, 34 and 40 were considered
inhumane, cruel and barbaric. Some of the participants believed that if complete abolition is
unfeasible at this point in time, the FCR should at least be amended to remove clauses that defy
established human rights norms. Replacement of FCR with Shariah laws was also proposed by some.
One participant suggested the introduction of new laws derived from religion, tribal customs and
traditions.

Extension of 1973 Constitution

All participants unanimously advocated the extension of all provisions of the 1973 Constitution to
FATA, especially those relating to fundamental human rights. They also advocated amending
presidential powers under Article 247 and its transference to parliament. Allocation of women seats
for FATA in National Assembly and Senate of Pakistan was also one of the strong recommendations.

Extension of Superior Courts'

All participants strongly recommended the abolition of the judicial role of the political administration.
Some of the participants suggested extending the jurisdiction of the High Courts and Supreme Court
to FATA; while others favoured having a High Court specifically for FATA as well as an Agency Court for
each of the seven tribal agencies, subject to the overall jurisdiction of the Supreme Court.

Jurisdiction

Separate Tribal Province,
Merger with NWFP, Tribal
Legislative Council, FATA
Secretariat

The majority supported the idea of a separate tribal province with its own legislative council. A small
number of participants, predominantly from Bajur Agency preferred the idea of merging FATA with
NWFP and getting representation in the provincial assembly. The existing FATA Secretariat was
unanimously considered unaccountable and corrupt, criticized for being full of non-tribal
administrators. All participants were interested in holding the FATA Secretariat accountable to the
FATA Council and agreed that the people of FATA should be given the primary positions in the
Secretariat.

Political and Administrative Transformation
Role of Political,
Administration
Extension of
Political Parties Act
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All the participants showed an eager desire to abolish the current setup of the
political admini stration. Some of the participants were of the view that an elected
Agency Council could replace the present system, whereas the office of the Political
Agent should be replaced by appointing District/Agency Coordination Officer as it is
in the settled are as. Furthermore, the Political Agent should have absolutely no role
in judicial maters. The participants advocated further curtailing of the administrative
role of the Political Agent. A few participants called for making the Political and
Assistant Politi cal Agent accountable to an elected FATA Council or Agency Council.

Devolution of
Authority to Agency,
Tehsil,Tapa and
Khel Level

All participants supported the idea of extending the Political Parties Act at all levels,
along with the Local Government Ordinance of 2002 in the tribal areas. However,
the majority was not in favor of land settlement at this stage. Participants supported
the right of women to inherit land.

Agency Councils

Local Government
Act

PA’s and APA’s
Accountability to
Elected Councils

Land Settlement and

Cultural Transformation
Securing peace

Improving Law and
Order

Notion of Badal
(Revenge),
Melmastia and
Carrying Arms

In order to secure peace, notions of Badal (revenge) and taking pride in carrying
and displaying fire arms has to be discouraged, according to the majority of the
participants. They recommended banning all forms of heavy weap onry and making it
strictly illegal. Only licensed and light weapons for self defense may be allowed, but
their public display should also be prohibited. Participants felts that more weapons
have brought more insecurity and destruction in the region. The majority called for
negotiated peace settlements through holding Qaumi Jirga, not a Sarkari Jirga
government’s nominated Jirga]. All the participants opposed war in all forms.
Women’s' rights to have mobility and education were overwhelmingly supported.
ever, the majority opposed women's participation in Jirgas. All the participants How
agreed that minorities and marginalized groups should have equal rights as the rest
of the Pakistani citizens have.

Rights of Women,
Minorities and
MarginalizedSections
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Developing FATA:
During the workshop, participants highlighted the following as some of the main issues being faced by FATA hampering
the overall development in the region:
l
They believed that there is poor planning and management of development projects being implemented

in the region;
l
There is an outdated administrative structure which is based on FCR of 1901;
l
There is widespread corruption at different levels of administration;
l
There is lack of representation of the people of FATA in government departments and institutions which

relates to FATA e.g. the FATA Secretariat;
l
There is lack of funds and mismanagement of what ever is available;
l
There is a centralized decision making process which results in actions made in isolation without

appreciating the wishes of the people of FATA;
l
The people of FATA are the citizens of Pakistan so they must be given rights rather than charities;
l
The Government shall demonstrate its commitment in safeguarding the interests of its tribal populace and

shall not become hostage to international partners' interests. The state shall keep vigilance on the role of
its intelligence agencies also.
l
There is a lack of essential infrastructure such as electricity and roads;
l
The problems of FATA have arisen due to its proximity with Afghanistan;
l
There is also widespread poverty and the commitment for its eradication lacks;
l
Present insecurity and law and order situation are critical issues;
l
Basic human rights have been denied to the people of FATA;
l
Due to absence of a proper infrastructure which could promote education, there is lack of awareness;
l
FATA lacks skilled manpower;
l
There is no documentation regarding property ownership which often results in tribal conflicts;
l
There is also lack of communication and coordination among the agencies, and between the people of

FATA and the government; and
l
Women have been denied of their rights, and their representation in decision making is virtually none.

The participants listed following solutions and recommendations to overcome the abovementioned
issues:
l
Decentralized governance can enhance local ownership and participation and can also help building

consensus;
l
Democratizing FATA will lead to overall development of the area;
l
An overhaul of the current administrative and political structure in relation to FCR, the role of the Political

Agents and other similar matters can help overcoming issues of corruption, abuse of power and denial of
human rights;
l
Community participation in decision-making can build local ownership;
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An improved law and order situation can help in overcoming a number of challenges in relation to
l
development;
Decentralization of development schemes and programs in relating to education and health would
l
increase accountability and improve efficiency and effectiveness;
Strengthening communication and coordination among the tribal agencies and between the people of
l
FATA and the government can help in avoiding conflicts and better management of existing resources and
issues;
Priority needs to be given to the promotion of local industries, agriculture sector, and infrastructure
l
development;
A reform package should be introduced for madrassas (religious schools) in the region to bring them in the
l
mainstream education system of Pakistan;
Technical education needs to be promoted so people can have employment as per the market needs;
l
Priority should given to provision of basic and primary health and education services;
l
Schemes should be launched that generate employment for the locals; and
l
A behavior change campaign should be launched to communicate with people and raise awareness to
l
change the attitudes and behaviors of locals in relation to peace and prosperity of their area.
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Central Workshop:
Defining FATA
Constitution of Islamic Republic of Pakistan (1973)
In light of Articles 1, 246 and 247 and Principles of Policy under the Constitution of Islamic Republic of
l
Pakistan, substantial change should be made to accord with the fundamental rights together with
economic development requirements and keeping in view local customs;
The executive and judiciary must be separated at all levels and a special bench of the High Court should be
l
established for FATA;
Jirga is a constitutional entity as provided in Article 247, but its present use for the process of disputes
l
resolution need to be reformed as follows:
1. Jirgas must be representative; decisions should be supported by evidence and its members appointed with
the consent of the aggrieved parties;
2. In major tribal issues, whether of civil or criminal nature, Jirga members should be nominated by an elected
Agency Council in each Tribal Agency; and
3. The delimitation of wards should ensure representation of all sections of the tribes in the Agencies.
FATA should be given proper representation in the NWFP (Pakhtunkhwa) Assembly;
l
Legislation for FATA should be the responsibility of the Provincial Assembly on provincial subjects, while
l
legislation on federal subjects should be the responsibility of the Parliament; and
The Political Parties Act should be expeditiously extended to FATA.
l

Peace: Pre-requisite for Development
Peace must be given top priority to ensure sustained development.
l
Social Conditions
Social sector development must be accorded high priority;
l
Education should be diversified whereby employable skills are offered to youth;
l
A well organized university should be established in Central FATA; and
l
Students from tribal areas should be allowed to compete both on quota and merit basis for admission to
l
colleges.
Economic Conditions
A centrally located Economic Processing Zone (EPZ) should be established in Central FATA; and
l
Attractive incentives should be provided for investment in the exploration of minerals and other natural
l
resources.
Rehabilitation
Families displaced from Kurram Agency as a fallout from recent disturbances should be resettled and
l
rehabilitated; andAccess to Kurram Agency should be urgently restored and made secure.
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Media and Journalists
l
Promotion of media in FATA should be taken up on a priority basis; and
l
Journalists affected during recent disturbances should be compensated.

Sectarian Council
l
The participants unanimously agreed that a well organized council should be constituted in Kurram Agency

with a clear mandate to contain sectarian conflicts.
Effective Negotiating Process
l
In view of the present turbulent times in FATA, an effective negotiating process shoul

be initiated at the local, national, and international levels.

Democratizing FATA:
Participants mentioned the following as essential criteria for democratizing FATA:
l
The majority of participants noted that sanctity of life and property was a part of tribal traditions which must

be upheld at all cost. However, the participants believed that the situation has significantly deteriorated in
the post 9/11 period;
l
All forms of freedoms must be ensured especially the freedom of expression and freedom of association;
l
There should be rule of law, access to justice; and
l
Enforcement of basic human rights.

Participants voiced their concerns that the abovementioned criteria have either been completely violated by the
political administration, and arbitrariness is the order of the day. In addition, participants identified three areas for
democratic transformation of FATA:
l
Constitutional and legal transformation;
l
Political and administrative transformation; and
l
Cultural transformation
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ISSUES IN DEMOCRATIC TRANSFORMATION OF FATA AND PARTICIPANTS RESPONSE IN CENTRAL FATA
WORKSHOP
Issues

Response

Constitutional and Legal Transformation
Abolition/Amendment of FATA
special status

Around half of the participants recommended amendment to FATA special status while the other half
recommended its complete abolition. Owing to different tribes' traditions, some of the participants
wanted to retain FATA's special status. Some of the participants wished to change FATA into PATA
(Provincially Administered Tribal Areas), while the other wanted a body on the pattern of Northern
Areas Council for Federally Administered Northern Areas. The majority favored a separate Tribal
Province, while the remainder (mainly those from Kurram Agency), wanted to merge with NWFP.

Abolition/Amendment of FCR

There was unanimity on abolishing the FCR completely in the long-run, but as an interim measure,
amendments should be made in regard to clauses 8, 21, 22, 23, 34, 40 and 56 of the Regulation. Some
of the participants wanted Sharia laws to be introduced after the abolition of FCR, while the majority
wanted regular laws to be put in place instead.

Extension of 1973 Constitution

Participants unanimously demanded the extension of the 1973 Constitution, with special emphasis
on enforcement of human rights.

Extension of Jurisdiction of Superior
Courts

There was unanimous agreement among participants on extending superior courts' jurisdiction to
FATA and establishing a special FATA bench in the Peshawar High Court.

FATA Secretariat

The majority of the participants favored the FATA Secretariat in comparison to SAFRON. However,
they severely criticized the Secretariat of having little accountability and employing people that do
not belong to tribal areas at all and therefore have little knowledge of the local issues.

Political and Administrative Transformation

Extension of the Political Parties Act

All the participants believed that extending the Political Parties Act to tribal areas would help curbing
sectarianism and extremism

Devolution

There was unanimity among the participants on the devolution of authority at agency, tehsil, tappa
and khel levels.

Agency Council

The participants recommended establishing an elected body which may be called “Agency Council”.

Local Government Act

The participants also recommended extending the Local Government Ordinance to FATA.

Accountability

Participants believed that Political Agents should be made accountable to their respective elected
Councils.

Land Settlement and Revenue

Participants, except those from the Kurram Agency, wanted to retain the traditional systems in
respect to land settlement and revenue.
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Cultural Transformation
Securing Peace

Some of the participants mainly blamed government's policies and others put the blame on the role
of the clergy for existing law and order situation in FATA. In their view, committees comprising of
tribal elders and political parties can play an important role in securing peace. Sports and cultural
events can also help in promoting healthy culture.

Improving Law and Order

Participants proposed that khasadar and levies (local security agencies) should be made regular
forces. They also favored the deployment of well trained, well equipped and handsomely paid local
levies, scouts, militia and khasadar in their respective agencies to protect the borders and maintain
law and order. There is a dire need to strengthen existing institutions or to create new institutions.

Notion of Badal (Revenge),
Melmastia and Carrying Arms

All the participants opposed the use and display of heavy arms. Most, however, supported the
retention of licensable small arms for self defense. Instead of badal (revenge), nanawate (tribal
norm for social interaction) should be promoted.

Rights of women, marginalized
sections and minorities

Participants endorsed women's right to work, education, property and freedom of expression. They
unanimously opposed women's participation in Jirgas. Participants believed that minorities should
be given their due rights by the administration.
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Developing FATA:
Following issues were identified by the participants as the main barriers to development in the region. These were
grouped together as a matter of poor governance including ineffective planning and management:
There is lack of accountability and injustice which has given way to corruption;
l
The present administrative structure is not only centralized but outdated as well;
l
There is widespread corruption at different levels of administration;
l
There is shortage of development funds and wastage of those that are available;
l
Due to lack of coordination, there is also duplication of development activities and efforts;
l
There is a need to adopt a rights-based approach away from present charity based outlook of development
l
activities; and
Under the FCR, the tribesmen have been kept in isolation and deprived from their basic human rights.
l

Participants believed that there is another set of problems which emanates from the misconception regarding the
people of FATA and its geography:
There is a widespread image of tribesmen as criminals;
l
This image has gotten even stronger due to clan feuds, tarboorwalee, and sectarian strife;
l
People of FATA are deprived of basic amenities and infrastructural needs such as electricity , supply of clean
l
drinking water, non existence of primary health care facilities and paved roads;
Due to lack of education there is also absence of awareness among the people of FATA;
l
Poor law and order situation and rising insecurity have further fueled the problems of FATA;
l
FATA has always had limited exposure to other developed parts of the world;
l
Unemployment is aggravating the already worsening state of poverty in the region; and
l
Limited opportunities for education advancement and skills training have resulted in lack of skilled
l
manpower.
In the light of problems highlighted above by the participants, the following measures are
suggested in order to improve governance:
Promotion of democracy and protection of equal rights can be achieved through establishing a local
l
bodies system or with elected Agency Councils;
Decentralization of development schemes with community involvement, public participation and
l
ownership can help in improving effectiveness and combating corruption;
As the people of FATA are denied rights, whatever development takes place in the region is based on
l
charity .This discrimination should be done away with and an approach which is based on the rights of the
people be adopted;
Transparency coupled with access to information in matters such as open tendering of development
l
projects can also help in curtailing corruption and improving efficiency; and
A close liaison between the Political Agents and media for responsible journalism can help in building a
l
vibrant civil society and bringing administrative offices under public scrutiny and accountability.
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For achieving lasting peace, participants suggested:
l
Promotion, formalization of and legal protection to local Jirgas
l
Deployment of local militia, khassadars, levies and other civil armed forces that are properly trained,

equipped with latest weaponry and are paid handsomely;
l
Changing administrative structure i.e. FCR and role of Political Agents to bring FATA into mainstream of

Pakistan; and
l
Separation of judiciary and executive vis-à-vis the office of the Political Agent

In terms of development opportunities required to be made available to FATA, the participants suggested to focus on
the following:
l
Development of industrial and agricultural infrastructure, especially the coal and mining industry;
l
Exploration of alternative energy resources for the region;
l
Provision of basic health services and education;
l
Employment generating schemes;
l
Provision of technical and vocational education and training;
l
Promotion of cottage industry;
l
Interactive environment/civil colonies for government servants; and
l
Provision of recreation facilities, sports grounds and libraries especially, for youth.

The following opportunities were highlighted by the participants in this regard:
l
Natural resources (e.g. Marble and coal);
l
Development of a major trade route to Central Asia;
l
Cultivation of fertile areas;
l
Development of commercial agriculture along with provision of storage facilities;
l
Promotion and development of handicrafts industry;
l
Exploring the option of developing an industry of natural spring water bottling;
l
Electricity generation projects;
l
Development of livestock and poultry industries; and
l
Promotion and development of tourism industry.

The participants focused on the following as priority areas for cashing in on available opportunities for development:
l
Good governance (new public sector management);
l
Community involvement and democracy; and
l
A comprehensive development package.
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Southern Workshop:
Defining FATA:
Peace before Developmen
tParticipants unanimously stressed the need for establishing lasting peace in the region before any
l
meaningful constitutional, legal, social or developmental initiatives can be brought in place in FATA.
Handling Unrest and Presence of Militants
A three tier effective negotiating process should be initiated at the local, national, and international level
l
involving all relevant stakeholders;
In case of a military operation, distinction must be made between combatants and noncombatants in
l
order to avoid civilian causalities;
The present democratic government must review the parameters of foreign policy developed during the
l
previous military regime in general and specifically in regards to the “War on Terror”; Pakistan also needs
to revise its policy towards Afghanistan;
It must be noted that foreign militants were never invited by the people of FATA in the past to settle in their
l
areas. It was the government who had invited them to settle in FATA. The responsibility for their eviction is
of the State, after which the military must withdraw;
The Government should compensate for human and property loss caused to the people of tribal areas
l
during recent and ongoing military operations; and
l
Families displaced from North and South Waziristan as a result of recent armed conflicts should be assisted

and rehabilitated.
Reforms in the FCR
The FCR should be amended to bring it in line with the fundamental rights ensured in the 1973 Constitution
l
and international human rights conventions;
The concentration of judicial, executive, economic and development powers in the hands of Political
l
Agents must end; and
The people of FATA must be empowered politically, and with their consensus a new governance structure
l
should be established.
Good Governance
Executive and judicial powers should be separated from one another at all levels;
l
A special FATA bench should be established in the Peshawar High Court;
l
A high level inquiry commission should be constituted to probe financial irregularities of the Political
l
Agents;
A request should be made for the financial accountability of the official development assistance and other
l
international aid for development projects in FATA;
An authentic and credible population census must be held in FATA as soon as possible;
l
A popularly elected Agency Council for each of the seven tribal agencies should be constituted for
l
legislating on FATA. Executive authority should come out of this legislative body;
FATA should be given representation in the Khyber Pukhtun Khwa Assembly;
l
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Jirga system should be reformed to make it representative; in which decisions should be supported by
l
evidence; and whose members are appointed with the consent of the concerned parties;
A Qaumi Jirga should be constituted for adjudication on major issues;
l
Social welfare must be given a top priority;
l
Education should provide students with employable skills which they can sell in the market;
l
A university, medical college and chain of cadet colleges should be established in FATA;
l
Electricity should be provided to FATA free of charge in lieu of defending Pakistan's borders;
l
Employment opportunities should be provided to the youth of FATA in order to make them productive
l
citizens of Pakistan and deterring them from getting involved in criminal activities; and
Incentives should be provided for investment in the exploration of minerals and other natural resources.
l

Democratizing FATA
Participants mentioned the following as essential criteria for democratizing FATA:
Law and order;
l
Peace;
l
Freedom of Expression;
l
Freedom of Association;
l
Rule of Law; and
l
Access to Justice.
l

Constitutional and Legal Transformation
Abolish/Amend special status of FATA
l
Abolish/Amend FCR
l
Extend the jurisdiction of superior courts
l
Political and Administrative Transformation
Role of Political Administration/Political Agent
l
Extension of Political Parties Act
l
Bandobasti/ Administration similar to settled area
l
Elected Agency Councils
Participants believed that transparent, free and fair election should be held for an Agency Council in each
l
FATA Agency on the basis of adult franchise.
These elected Agency Councils should be duly empowered and effective. Participants were unanimous
l
that such Councils could solve their disputes.
The Governor of the province be elected by the FATA Qaumi Jirga/Councils
l
It was suggested that three persons from each village should be elected to an Agency Council. The strength
l
of the Agency Council should number between 150 and 200.
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It was recommended that for the FATA Qaumi Jirga, each Tehsil should be represented through free and fair
l
elections.
The issue of Sharia was well understood. In Pushtun-Wali, disputes are being solved either through wak
l
ikhtiar or Shariah.

Developing FATA:
The participants listed the following main issues hampering the development of FATA:
Law and order situation which has severely deteriorated and brought instability in the whole region;
l
Lack of accountability of public servants and widespread corruption;
l
Inaccessibility of justice;
l
Less than optimal utilization of available resources together with inequity in allocation;
l
Unemployment and poverty;
l
Lack of education facilities limiting opportunities available to local youth together with lack of
l
transportation services, unavailability of electricity, poor basic infrastructure and unavailability of health
services and facilities;
Widening disparity between the rich and poor;
l
Lack of explicit laws in FATA;
l
Lack of democratic norms; and
l
Lack of skilled manpower.
l

The participants suggested the following responses to address the abovementioned issues of development in FATA:
Democratizing, with stress on promoting equal rights, establishing local bodies system and elected Agency
l
Councils;
Ensuring development alongside peace efforts;
l
Decentralizing development schemes and installing monitoring and accountability mechanisms;
l
Promoting community ownership in development projects especially those that relate to education and
l
health;
Bringing massive changes to administrative structure by abolishing or amending FCR and curtailing the
l
powers of Political Agents;
Encouraging local investment;
l
Adopting a multi-sectoral approach, under which roads, schools and health facilities are developed as part
l
of one development package;
Prioritizing employment of people of FATA in development activities;
l
Streamlining billing system;
l
Using local Jirgas and deploying local militia;
l
Separating judiciary from political administration; and
l
Ensuring access to media.
l
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The participants noted the following as some of the opportunities which can be exploited for the development of FATA:
l
Development of marble, minerals, and coal industries;
l
Promotion of agriculture, especially farming of potatoes, apples, pomegranates, and apricots;
l
Establishment of storage facilities for fruits and vegetables, especially for apples in Wana and South

Waziristan Agency;
l
Development of a major transit trade route to Central Asia;
l
Provision of Gurguree gas supply for the preservation of forest;
l
Generation of electricity through construction of small dams; and
l
Promotion of tourism industry.

The participants noted following as priority areas:
l
Revolutionizing the public sector management based on contemporary management theories alongside

involving community and brining ownership to grassroots; and
l
Introduction and implementation of a basic and comprehensive development Package.

117

